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A SUMMARY OF A STUDY OF THE ANTITRUST LAWS 


by 


JosepH W. Burns* 


REASONS FOR THE STUDY 


For a number of years, there has been a growing recognition 
among economists and lawyers in the antitrust field of the need for 
a study of the basic statutes embodying our antitrust policy. The 
Sherman Act was over 65 years old, the Clayton Act and the Federal 
Trade Commission Act both over 40 years old and the Robinson- 
Patman Act over 19 years old. I agreed with this view. 

During the 83d Congress, Senator William Langer (R., N.D.) 
then chairman of the Antitrust Subcommittee of the Judiciary Com- 
mittee, had asked the Senate to authorize a comprehensive study of 
the antitrust laws but no action had been taken on his request. At 
the beginning of the 84th Congress, early in 1955, this request was 
renewed by the late Senator Harley M. Kilgore who had become 
chairman of the Judiciary Committee and the Antitrust Subcommittee. 
On March 18, 1955, the Senate passed Resolution 61 authorizing the 
Antitrust Subcommittee to make a complete and comprehensive study 
and investigation of the antitrust laws of the United States to deter- 
mine the nature and extent of any legislation which may be neces- 
sary or desirable. I was appointed Chief Counsel and Staff Director 
of the Subcommittee which was created by this resolution to conduct 
this study. 

I was aware of a growing controversy as to whether the antitrust 
laws are achieving their basic objectives, the many differences of 
opinion as to just what the objectives of the antitrust statutes are, 
criticism regarding the procedures and remedies of the antitrust laws, 


* Mr. Burns served as Chief Counsel and Staff Director of the Senate Antitrust 
Subcommittee from April 5, 1955 to April 20, 1956. The text of Sen. Joseph C. 
O’Mahoney’s letter to Mr. Burns following his resignation is printed in the Newsletter 
section of this issue. Under Mr. Burns’ direction, a comprehensive study was under- 
taken of the antitrust laws. The following article was prepared by Mr. Burns, and 
all the views expressed in it are his own personal views. The Subcommittee accepts 
no responsibility for the views expressed herein. Mr. Burns is a member of Fulton, 
Walter and Halley, New York City. 
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the adequacy and present effectiveness of the antitrust laws in view 
of the tremendous technological progress of American industry since 
the enactment of the first antitrust law in 1890, and the many claims 
of inconsistency and confusion in the interpretation and enforcement 
of the antitrust laws. The objective of the study was to achieve such 
realignment of the antitrust laws as will determine an effective Fed- 
eral antitrust policy which can be enforced vigorously, effectively, and 
uniformly to achieve the desired goal of effective competition in a 
free economy. On February 21, 1956, the Senate passed Resolution 
170, extending the period for the study until January 31, 1957. 

At the outset the enormity of the task, the complexity of the prob- 
lems to be studied and the desirability of reconciling the conflicting. 
points of view with respect to these problems was recognized. The 
necessity for a study of the antitrust laws was recognized by Attorney 
General Herbert Brownell, Jr., when he announced the appointment 
of a National Committee to Study the Antitrust Laws on June 26, 
1953. That Committee was expected to attempt to reconcile the con- 
flicting points of view with respect to the many problems which have 
arisen and to suggest legislative changes designed to eliminate the 
confusion and inconsistency which have developed over the years. 
However, the report submitted by that Committee to the Attorney 
General on March 31, 1955, did not propose any major legislative 
changes, but analyzed and endeavored to reconcile decisions of the 
courts and of the Federal Trade Commission. It stated it was not 
equipped to make the kind of study which I felt was essential to a 
resolution of the many problems involved. 

Under my direction, an objective study and investigation of the 
entire complex antitrust field was undertaken to determine whether 
clarification, unification, revision, or amendment of the present laws 
are required. The nature of the problems is so complex, the interests 
of the various areas of the economy affected are so diverse, and the 
opinions both of students of the problems and interested parties are 
so conflicting, that there is no easy or quick solution which will be 
satisfactory to all. At the outset, it was realized that it would be im- 
possible to study adequately and carefully all of the problems pre- 
sented in the time available before January 31, 1956, the date on 
which the original appropriation expired. Certain very important 
problems were selected for study. 
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The subjects considered either in public hearings, or staff studies 
were: (1) the adequacy of the present laws in the face of the appar- 
ent growth and concentration of economic power in fewer corpora- 
tions; (2) monopolies and oligopolies; (3) the adequacy of the pres- 
ent laws affecting mergers; (4) price discrimination; (5) foreign 
trade, and (6) alleged overlapping of jurisdiction of the Department 
of Justice and the Federal Trade Commission. 

An endeavor was made to obtain all the available evidence, facts, 
and worthwhile opinions on each side of every problem, in order that 
conclusions might be based upon all the available data. Each of the 
61 members of the Attorney General’s committee was invited to give 
the benefit of his views on any of the recommendations contained in 
the report and any other area of the antitrust laws not covered by 
the report. Similarly, leading professors of law and economics through- 
out the country were invited to assist in the study and investigation 
and to present any views or suggestions that they may have for legis- 
lation. A similar invitation was extended to all groups of business, 
industry, and other pursuits throughout the country who are affected 
by these laws and wished to present their views. 


NATURE OF THE INCONSISTENCY IN THE STATUTES 


The first task was to determine whether the various antitrust stat- 
utes present a uniform, consistent policy and objectives. A careful 
consideration of court and Federal Trade Commission decisions, the 
Attorney General’s committee report, and the opinions of many ex- 
perts and businessmen reflected in writings and in Congressional hear- 
ings, reveals that they present neither a uniform, consistent policy nor 
common objectives. It is important to note that this conclusion applies 
to the statutes themselves, but does not touch the question whether 
Congress was attempting to state a uniform, consistent policy. 

It must be emphasized at the outset that the Congress is convinced 
that our economy thrives best under a system of free enterprise and 
free competition and that this basic philosophy motivated Congress 
in enacting the Sherman Act in 1890. Little, if any, open disagree- 
ment with the wisdom of this basic philosophy has been expressed. 
The Attorney General’s committee subscribes to it, but fails to reach 
any judgment as to whether any changes of law, and if so, what 
changes, are required under modern conditions to preserve a really 








698 THE ANTITRUST BULLETIN 


free economy. Nor does it greatly help in determining what kind of 
competition is desired or whether it is necessary in certain segments 
of the economy to place limits upon competition. 

The resolution of these questions requires consideration of two 
separate problems; first, the substantive problem of stating the basic 
philosophy and second, the mechanical problem of providing effective 
enforcement procedures. The objective of the Sherman Act was to 
eliminate restraints on free competition. It was designed to outlaw 
business practices which tended to restrict production, raise prices, or 
otherwise control the market, to the detriment of the public interest. 
It did not define the prohibited acts, but used vague language and 
left it to the courts to interpret the statute. Although it was the pur- 
pose of Congress to afford more effective protection to the public from 
the growing evil of restraints of trade effected by the concentrated 
commercial power of “trusts” and “combinations” which had come 
into existence by 1890, it was over 20 years before any effective action 
resulted. In 1911 the Supreme Court broke up the tobacco and the 
oil “trusts,” and in doing so announced the “rule of reason” as the 
guide in interpreting the Sherman Act. Without such an interpreta- 
tion, the Court felt, the broad language of the statute would prohibit 
almost every kind of business agreement since by their very nature 
they effect some “restraint” of competition. 


Neither Congress nor the public was satisfied with the Supreme 
Court’s interpretation of the Sherman Act, and the result was the en- 
actment in 1914 of the Clayton Act and the Federal Trade Commis- 
sion Act. These two statutes resulted from a recognition by Congress 
that the Sherman Act had not succeeded in stating the basic philosophy 
for maintaining effective competition in a manner which could be 
understood and obeyed by business and industry, and enforced by the 
courts. In the Clayton Act, Congress recognized that the Sherman 
Act allowed the courts so great leeway in interpreting the law that it 
was desirable to prohibit specifically particular practices which it was 
at that time certain were injuring competition. The Federal Trade 
Commission Act was a recognition of two other problems, one, that 
the substantive determination of what type of conduct did in fact un- 
reasonably restrain competition was so difficult to state that it was 
necessary to create a new agency to make the determination after care- 
ful study; and second, that the nature of the problems was such that 
their determination should not be the responsibility of the regular 
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courts. Both acts were intended to check anticompetitive acts in their 
incipiency before they reached the status of full-blown Sherman Act 
violations. 

By 1936 Congress reached the conclusion that section 2 of the 
Clayton Act was not completely achieving the objectives desired for it, 
and it enacted the Robinson-Patman Act. While the Clayton Act had 
not been considered as reflecting any conflict with the basic philosophy 
or objectives of the Sherman Act, the Robinson-Patman amendment 
has been severely criticized as creating a definite conflict in basic 
philosophy, and, in effect itself resulted in restraining competition. 

Since the interpretation of the antitrust statutes and the determina- 
tion of cases arising under them is ultimately made by the Supreme 
Court, it is important to consider the views of the Supreme Court 
Justices with respect to them. Mr. Justice Frankfurter in a dissenting 
opinion stated : 


I am not unaware that the policies directed at maintaining 
effective competition, as expressed in the Sherman law, the Clay- 
ton Act, as amended by the Robinson-Patman Act, and the Fed- 
eral Trade Commission Act, are difficult to formulate and not 
altogether harmonious (F. T. C. v. Motion Picture Advertising 
Service Co., Inc., 344 U. S. 392, 405 (1953) ). 


He referred to the difficulty in solving the legal puzzles raised by 
these statutes. The difficulties which have plagued the Supreme Court 
in endeavoring to resolve differing statutory objectives were graphi- 
cally illustrated in a dissent of Mr. Justice Jackson that— 


If the courts are to apply the lash of the antitrust laws to the 
backs of businessmen to make them compete, we cannot in fair- 
ness also apply the lash whenever they hit upon a successful 
method of competing (Standard Oil Co. of California v. U. S., 
337 U. S. 293, 324 (1949) ). 


Considerable weight must also be given to the opinions of the As- 
sistant Attorneys General who are required by Congress to make the 
initial interpretation of these statutes in deciding what kind of acts or 
practices should be subject to proceedings. When Mr. Justice Jackson 
was Assistant Attorney General in charge of the Antitrust Division of 
the Department of Justice in 1938, he stated: 
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In view of the extreme uncertainty which prevails as a result 
of these vague and conflicting adjudications, it is impossible for 
a lawyer to determine what business conduct will be pronounced 
lawful or unlawful by the courts. This situation is equally em- 
barrassing to businessmen wishing to obey the law and to Gov- 
ernment officials attempting to enforce it. 


SHERMAN VERSUS RoBINSON-PATMAN AcT PHILOSOPHY 


The purpose of the Sherman Act is to promote vigorous competi- 
tion among businessmen and was intended to benefit the ultimate con- 
sumer. On the other hand, the Robinson-Patman Act imposes limits 
upon the rigors of competition under certain conditions. Many of the 
practices which may constitute competition, such as quantity discounts, 
freight equalization, and price cutting, may lower prices to consumers 
but cause injury to the middleman, distributor, or retailer. The Rob- 
inson-Patman Act was intended to protect small, independent distrib- 
utors and retailers. The result may be to prevent some price reduc- 
tions to the ultimate consumer, although supporters of the act contend 
that such reductions are likely to be of temporary duration. 

In discussing the conflict between the philosophy of the Sherman 
Act and the Robinson-Patman Act, it must be recognized at the out- 
set that competition can never be “perfect.” Justice Holmes said, “The 
life of the law has not been logic; it has been experience.” The con- 
flict in philosophy between the Sherman and Robinson-Patman Acts 
is predicated on the assumption that competition and the immediate 
interest of the consumer are the single objective with which Congress 
should be concerned. However, the Robinson-Patman Act had the 
social objective of granting some measure of protection to small-busi- 
ness units from the rigors of completely free and open competition. It 
was felt that there was a socially desirable objective in retaining many 
small-business units, rather than having all retail outlets owned by 
large chain organizations. The social objective of the Robinson-Patman 
Act in protecting small independent business units was carried fur- 
ther by Congress in the Miller-Tydings and McGuire Acts, and in 
the creation of the Small Business Administration. 

We start with the premise that our basic objective is freedom of 
competition, but we have long since realized that competition is not 
a goal in itself. Under the broad terms of the Sherman Act, labor 
was subject to the same prohibitions as were business, industry, and 
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commerce. As our social consciousness developed, Congress concluded 
that labor should not be subject to the same rules as business, and that 
the social objective of permitting labor to combine to achieve imp. ove- 
ment in the standard of living was more important to the public inter- 
est than requiring workers to compete with one another. 

Similarly, Congress reached the conclusion both from the economic 
and the social standpoints, that the changing pattern of life in our 
country, due to industrialization, and the consequent growth of large 
cities, made it necessary to provide some kind of guaranty to the 
farmer that he would obtain sufficient compensation for his efforts to 
enable him to make a reasonable living. To achieve a balanced econ- 
omy it is essential that we maintain a sufficient supply of food and 
agricultural products to support the industrialized society in which we 
live. Congress decided that the compensation and rewards to be re- 
ceived by farmers should not be left solely to what could be obtained 
under conditions of free competition. Here again competition cannot 
be an “end” in itself. 

There are other instances where Congress found it necessary to 
create exemptions where, on balance, economic and social ends 
seemed to be better served by creating exceptions to the basic prin- 
ciples of unrestricted competition. Exemptions from the antitrust laws 
were granted in the transportation field, including air, water, and land 
transportation, as well as in the field of communications, insurance, 
and in other fields. 

The Sherman Act does not take into consideration some of the 
social values which are involved in the Robinson-Patman Act, and on 
the other hand, the Robinson-Patman Act as drawn may, to a certain 
extent, go beyond its original purpose and eliminate certain compe- 
tition which should be permitted. The mere fact that there are con- 
flicting philosophies represented in the Sherman Act and the Robin- 
son-Patman Act, does not mean that they are necessarily incompatible. 
Both are aimed at preserving a type of competitive structure which 
is regarded by the Congress as essential to the economic health of the 
country. However, it does mean that Congress must restate the basic 
policy and thereby harmonize the two different objectives in order to 
achieve greater consistency. It is necessary to recognize that the wel- 
fare of the country and of the economy does not depend upon a single 
concept or a single policy, but upon several different policies, all of 
which must be made to work together for the common objective. 
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The Supreme Court has expressed the opinion that Congress has 
not considered competition an end in and of itself: 


That there is a national policy favoring competition cannot 
be maintained today without careful qualification. It is only in 
a blunt, undiscriminating sense that we speak of competition as 
an ultimate good. Certainly, even in those areas of economic 
activity where the play of private forces has been subjected to the 
negative prohibitions of the Sherman law, this Court has not held 
that competition is an absolute (Federal Communications Com- 
mission v. RCA Communications, Inc., 346 U. S. 86, 91-92 
(1953) ). 


If Congress feels that the objectives of the antitrust laws are not 
simply to compel competition but to regulate trade and commerce 
in order to achieve the greatest benefits for the whole economy, it 
should revise the Sherman and the Robinson-Patman Acts in order to 
achieve consistency and uniformity in giving effect to the various 
objectives. 


Wuat Type oF Remepy Is Most EFFECTIVE? 


The first substantive problem to be solved is to determine which 
approach Congress believes is the most effective one in order to achieve 
the desired objective of maintaining effective competition. Congress 
has adopted three different methods of enforcing the antitrust laws. 
Under the Sherman Act, enacted primarily as a criminal statute, the 
Attorney General was given the authority to proceed in the courts 
through civil or criminal proceedings. The Sherman Act also pro- 
vided a second method of enforcement by authorizing private persons 
to bring suits for treble damages, another form of penalty for un- 
lawful conduct. The third approach is through the Federal Trade 
Commission, and envisions enforcement as a problem of regulation, 
by issuance of an order to cease the conduct criticized, but imposing 
no penalties. 

Sixty-five years of experience casts grave doubts on the wisdom of 
the approach of the Sherman Act, which makes criminal, conduct 
which is not clearly defined. Although the Sherman Act makes all 
violations of its provisions criminal, the Attorney General has not 
considered it desirable to bring criminal proceedings in most of the 
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cases which have been brought under that act. Different Assistant 
Attorneys General have publicly stated that certain types of conduct 
should not be prosecuted criminally and they have proceeded only 
through the civil process. The difficulties in obtaining jail sentences 
indicate the reluctance of the courts to treat such violations in the 
same manner as other criminal offenses. This may be due to the 
vagueness of the Sherman Act, or to the general feeling that the regu- 
lation of business cannot be effectively achieved by sending business- 
men to jail. 


One criticism of the use of criminal proceedings to regulate busi- 
ness conduct is that the stigma of an indictment constitutes a pun- 
ishment, regardless of the outcome. In any event, it appears unfair 
to treat as criminal all lapses from permitted standards of business 
conduct. 

Moreover, certain segments of the economy have been exempted 
from the Sherman Act, and there is an element of unfairness in per- 
mitting some to do what the Sherman Act makes criminal for others. 
In setting up the Federal Trade Commission in 1914, Congress rec- 
ognized that it was more likely to achieve the desired objectives 
through civil rather than criminal proceedings. 

Criminal procedures were never adequate for the purposes envi- 
sioned by the antitrust laws. As Monograph 16 of the TNEC (Ham- 
ilton and Till) points out, the mechanics of the grand jury “are not 
geared to antitrust work.” It is used because the Attorney General 
does not have the subpena power he should have for his civil cases. 
Even today enforcement is handicapped by the Attorney General’s 
inability to compel the production of testimony except through grand 
jury proceedings, or discovery procedures after the filing of a civil 
complaint. Yet, since 1914 the Federal Trade Commission has had 
the authority to issue subpenas to obtain evidence before instituting 
proceedings. 

Although the application of criminal penalties to the entire area 
of antitrust practices may not be warranted, there are certain areas 
in which they could be retained. Criminal sanctions could be con- 
tinued for certain practices which are susceptible of specific ascer- 
tainment and which have been recognized as prohibited for many 
years, such as agreements to fix prices to control production, and to 
boycott competitors. There is some merit in retaining the threat of 
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jail sentences for practices which can be specifically defined, and 
which Congress fears might be engaged in by businessmen if there 
was no other consequence than a civil order. A second area in which 
criminal sanctions could be applied is for violation of civil orders. 
The objection to imposing a criminal penalty for violation of a stat- 
ute which makes it difficult to determine what practices are prohibited 
is no longer valid after a final court or Commission order has been 
entered in the particular case telling the defendants exactly what con- 
duct is improper. At present an equity court has the power to punish 
criminally for contempt. Congress could indicate its attitude with 
respect to violations of such orders and provide specific punishment 
applicable to such violations in the discretion of the court. 

If the criminal approach is reserved for the specific situations de- 
scribed above, it would more effectively accomplish the deterrent effect 
intended by criminal statutes. The basic objectives of the antitrust 
laws can be better achieved by use of the civil process. 


ProspL—EMS UNDER THE RosBINSON-PATMAN ACT 


1. The role of the Robinson-Patman Act 


The Robinson-Patman Act imposes a number of restrictions on 
pricing and purchasing policies of business enterprises. The purpose 
of these restrictions is to strike down certain pricing practices which 
may be used by firms possessing market power in a manner injurious 
to competition and to eliminate certain advantages which firms may 
have in their dealing with suppliers by virtue of their position as 
large buyers. The purpose of the act was seen as implementing the 
Clayton Act in that the supplemental legislation was aimed at stop- 
ping in their incipiency certain detrimental practices which, if not 
stopped, would lead to substantial lessening of competition. 

There are many differences of opinion as to whether there is a 
basic conflict between the objectives of the Sherman Act and those 
of the Robinson-Patman Act. The criticism of the Robinson-Patman 
Act relates not merely to specific clauses but to the fundamental eco- 
nomic philosophy of the act. Some critics argue that its restrictions 
go beyond the mere stopping of practices which may constitute a threat 
to the maintenance of a competitive economy and are more closely 
related to the rules which a public regulatory body might make to 
insure fairness of treatment in policing a regulated monopoly. The 
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regulatory nature of the act is reflected particularly in the provisions 
of sections 2 (c), 2 (d), and 2 (e), which do not relate the potential 
violation of law to any detrimental effect on competition. Accord- 
ing to this view, the act appears to assume that the market power 
possessed by certain firms is so widespread that it is necessary to regu- 
late the process of price-making by individual large firms in order 
to protect smaller competitors and their customers. But the regula- 
tory provisions of the Robinson-Patman Act are incompatible with 
the actual conditions under which business is transacted and they 
significantly impede the competitive contest. The vigorous competi- 
tion which is expected to take place once the Sherman Act require- 
ments are met involves an aggressive price policy on the part of 
individual firms which may include the granting of special price conces- 
sions to win customers and the solicitation of lower prices and special 
deals by buyers. This process will result, at any given time, in differ- 
ent prices being charged to particular customers of a given firm which 
stimulates the general market contest, and leads to lower prices and 
improved methods of production and sales. The result of these limi- 
tations which the Robinson-Patman Act imposes, therefore, is a tend- 
ency toward price uniformity and rigidity in particular markets. 
‘Some critics argue that the Robinson-Patman Act also has the 
effect of discouraging structural changes in methods of distribution 
which are a natural result of the competitive contest, and which would 
lead to the pursuit of improved methods of doing business and lower 
costs of production and sales. One of the purposes of price competi- 
tion, they contend, is to lead to progressive increase in business effi- 
ciency and to impose pressure on the businessman to search for more 
efficient and cheaper methods of production and distribution, but some 
of the act’s provisions are aimed directly at cost-reducing innovations 
in the field of distribution and thus impede the more efficient marketers 
in the distribution of goods more cheaply. This criticism is directed 
particularly to the quantity limits provisions of section 2 (a) of the 
act, to section 2 (c) which prohibits acceptance of brokerage fees even 
when the buyer deals directly with the seller who would normally make 
use of a broker, and to the application of the act to the wholesaler- 
retailer who has not been permitted to receive functional discounts 
which would be applicable to that portion of his purchases resold at 
retail. Accordingly, the critics argue that the Robinson-Patman Act 
is in conflict with the antitrust principles underlying the Sherman 
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Act and necessitates a departure from policy reflected therein which 
places faith in the efficacy of the competitive process as the chief 
instrument of price determination and stimulus to greater efficiency. 
Actually, they contend, the Robinson-Patman Act is more akin to 
the attempts to control competition exemplified in the NRA program 
than it is to principles of the Sherman Act. 

On the other hand, the supporters of the Robinson-Patman Act 
generally deny that it is in conflict with the other antitrust laws. On 
the contrary, they assert that it constitutes an effective instrument 
implementing the Sherman Act provisions. The Sherman Act, they 
contend, constitutes more than an expression of an economic policy 
outlawing restraints of trade and attempts to monopolize. One of its 
major purposes was to secure equality of opportunity for all business 
regardless of size and to insure that success in the competitive contest 
should not be a result of the use of coercive tactics or other use of 
monopoly power stemming merely from the size of the contestants. 
Some go even further and say that the Sherman Act was intended to 
preserve the process of competition by offering protection to relatively 
weak competitors against the disadvantages resulting from the ine- 
quality of bargaining position and exercise of monopolistic power. 
According to this view, the Robinson-Patman Act, likewise, seeks to 
eliminate such competitive advantage of large firms as results from 
their monopolistic position and not from greater economic efficiency. 

Some supporters of the act contend that in considering the alleged 
conflict between the Robinson-Patman Act and the other antitrust 
laws, we must take into account not only what was intended to be the 
underlying philosophy of the Sherman Act but also its actual function- 
ing over the past decades and its effect on the market structure of our 
present-day economy which is characterized by existence of many 
markets in which relatively few sellers furnish a large proportion of 
the total supply sometimes referred to as oligopoly. The existence in 
many markets of individual firms or groups of firms which possess such 
a considerable degree of market power as to be virtually dominant, 
without necessarily engaging in such monopolistic or trade restraining 
practices as constitute a violation of the Sherman Act, provides a fund- 
amental justification for the special statute against price discrimina- 
tion which is concerned with insuring equality of opportunity for 
smaller competitors. In other words, the actual application of the 
Sherman Act, despite its faith in the efficacy of the competitive proc- 
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esses has not solved the problem of market and monopoly power which 
restrict competitive behavior throughout the economy. 

Furthermore, the supporters of the act deny that it has had or is 
likely to have any significant anticompetitive effect. They challenge 
the critics to produce any evidence that the act has had detrimental 
effects on price competition or the adoption of more efficient methods 
of production, and they further deny that price discrimination is nec- 
essarily an important instrument for undermining rigid price struc- 
tures in relatively concentrated markets. They assert that there is 
nothing to indicate that the bargaining power of large buyers who are 
able to extract price concessions will necessarily be used against estab- 
lished firms in an oligopoly market, or that such concessions, if 
granted, would lead to intensive price competition in those markets. 

Finally, many lawyers and economists take the position that the 
reputed conflict between the Sherman Act and the Robinson-Patman 
Act has been much exaggerated and that such inconsistencies as may 
exist can be resolved through proper interpretation of these statutes. 
Under this view, the Sherman Act was intended by Congress to enforce 
competition, and the Robinson-Patman Act was intended to regulate 
competition, and they should be read together. Thus, the promotion 
of price competition and the prohibition of unfair and discriminatory 
price practices constitutes a complementary dual program for foster- 
ing competition in the public interest. 


2. Injury to competition 

The most important problem which is raised by section 2 (a) of 
the Robinson-Patman Act is the exact meaning of the phrase “injury 
to competition.” Does it mean injury to individual firms which are in 
competition with the firm practicing the discrimination or with the 
beneficiaries of the discrimination, or does it mean injury to the 
vitality or effectiveness of the competitive forces in a particular mar- 
ket? In other words, does statutory injury to competition require a 
showing of more than mere hardship imposed on an individual com- 
petitor or competitors? A further question is: Under what condi- 
tions may injury to an individual firm constitute an injury to the 
vitality of the competitive process in a given market? In attempting 
to formulate the criteria which could be used as guideposts in arriving 
at decisions in particular cases, it is desirable first to consider the eco- 
nomic causes and significance of price discrimination. 
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Price discrimination may be practiced only in markets which are 
what the economists consider as imperfectly competitive. Perfectly 
competitive markets exist only in rare instances and consequently some 
price discrimination takes place in virtually any market. The nature 
of the particular price discrimination and its effects on competition 
will depend on the characteristics of the particular market. At one 
extreme, a small firm may be in actual competition with other sellers, 
but the lack of perfect price information among buyers and sellers and 
customer inertia may make possible a policy of sporadic price discrim- 
ination. At another extreme, a dominant seller in an industry may 
discriminate systematically in particular markets in order to keep a 
competitor in line or prevent the expansion of a new firm while facing 
little price competition in its other markets, with the result that a 
discriminatory price policy is made possible merely because of the 
market power exercised by the seller. In both cases, injury will result 
to a competitor or competitors, but in the case of the first seller it 
is of a sporadic nature and its effect on the vitality of competition is 
likely to be transitory and unimportant, whereas in the second case 
the systematic policy of price discrimination is clearly injurious to 
competition. 

The difficult problem raised by the application of the Robinson- 
Patman Act is to properly differentiate between the various cases of 
price discrimination with respect to the possible injurious effect on 
competition. In any particular case it may be difficult to foresee the 
ultimate consequences of the questioned pricing policies. What ap- 
pears to be a practice injurious to only a few competitors of the dis- 
criminating seller or of the beneficiary of the price discrimination, may 
over a period of time lead to persistent undermining of the market 
position of the “nonfavored” competitors. In a number of cases which 
have arisen under section 2 (a) of the act, notably the Moss case, the 
Federal Trade Commission appears to have given a rather broad inter- 
pretation to the phrase “injury to competition.” In several decisions, 
the Commission indicated that price discrimination was considered as 
being in violation of the act whenever, as a result of actual or potential 
harm to individual competitors, there was a mere possibility of an in- 
jury to the process of competition in the relevant market. In other 
cases the Commission did not attempt to analyze the actual effect of 
the price discrimination in question and merely pointed out the pos- 
sibility of injury to competition. 
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The interpretation of the statute which centers on the harm to indi- 
vidual competitors, and a possibility rather than actuality of injury 
to competition, resulting from price discrimination was upheld by the 
Supreme Court in the Morton Salt case. However, in two recent 
cases, the General Foods and Purex cases, the Commission has set out 
some guides to the interpretation of section 2 (a) which indicate that 
injury to a competitor without proof of injury to competition will not 
be accepted as satisfying the statute. 

The broad interpretation of the “injury to competition” clause of 
section 2 (a) may be supported by a number of considerations: 


(1) The Robinson-Patman Act was aimed at stopping the exercise 
of market power possessed by buyers or sellers before such exercise 
could lead to further encroachment on the share of the market of 
smaller competitors, and the most effective way of preventing further 
increases in the market power of large sellers or buyers is to anticipate 
them by striking at pricing practices which may have the potential of 
doing so. 


(2) One of the benefits deriving from the nature of the competitive 
process is that it offers a fair opportunity to compete on the basis of 
efficiency in serving the public. The Robinson-Patman Act, being a 
law offering protection against unfairness and inequality of bargain- 
ing power, has as its purpose the protection of individual dealers (par- 
ticularly at resellers’ level), whereas the old Clayton Act only covered 
lessening of competition in a line of commerce. This being the case, 
the application of the law should center on the possible injury to com- 
petition stemming from competitive disadvantages incurred by smaller 
competitors as a result of price discrimination. 


(3) Price discrimination in a restricted local market, if practiced 
by a firm which does not possess a substantial degree of market power, 
may not have particularly significant effects on the competitive process 
in the relevant market as a whole, but from the viewpoint of the small 
local competitors the discriminating firm may be so powerful that 
its pricing practices will seriously affect their ability to compete. Con- 
sequently, if the interpretation of the phrase “injury to competition” 
centers on the effects on competition in the whole product market, indi- 
vidual local merchants may be deprived of their opportunity to com- 
pete, or even to enter the field of their choice. 
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(4) The broad interpretation of section 2 (a) may also have a 
generally beneficial effect on the nature of competitive processes in the 
relevant market. Large sellers, deprived of a possibility of recourse 
to selective price discrimination, presumably will be forced to compete 
more vigorously by means of general price reductions, available to all 
buyers. This makes competition harder and more severe, and provides 
greater equality of competitive opportunity. 


On the other hand, the broad interpretation of the phrase “injury 
to competition” has frequently been criticized as being inconsistent with 
the requirements of our competitive economy, and it has been urged 
by many lawyers and economists that the phrase should be construed 
as requiring a showing of injury to the vitality of competition in the 
market, rather than merely hardship or injury to a particular com- 
petitor. This was also the position taken by the majority in the report 
of the Attorney General’s committee. The principal arguments in 
support of the contention that the criteria of competitive effect should 
focus on the adverse effect on the state of competitive processes rather 
than on injury to particular competitors are as follows: 


(1) Price discrimination is usually pursued in the hope of taking 
some business away from competitors. In this sense there will be 
always a resulting injury to particular competitors. But under con- 
ditions of imperfect knowledge of what other sellers charge for a par- 
ticular commodity, or the elasticity of demand in a particular market, 
which frequently prevail, charging different prices constitutes an im- 
portant method of competitive pricing. Only in perfect markets would 
price competition always be reflected in simultaneous general price 
changes. In reality, gradual changes in prices by manufacturers 
through a series of particular decisions may prove to be more com- 
petitive and beneficial to the consumer in the long run. 


(2) Under conditions of imperfect markets, haggling by the buyers 
for special price co~cessions or deals constitutes an integral part of the 
competitive process, and because of varying competitive conditions 
certain buyers may be more effective than others in obtaining price 
reductions. To impose serious limitations on the businessman’s free- 
dom to obtain such deals because of the possibility that a particular 
competitor may be harmed as a result of price discrimination, will 
lead to curtailment of price competition. 
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(3) A broad interpretation of “injury to competition” may have 
a particularly harmful effect on price competition in the markets domi- 
nated by a relatively few sellers. In such markets individual sellers 
are likely to act on the assumption that any open price reduction will 
be immediately met by their rivals, and the apparent futility of com- 
petitive price cuts and desire to avoid widespread price reductions 
makes for relative price rigidity. On the other hand, individual sell- 
ers may be willing to attempt to best the market by granting secret or 
selective price concessions, or under the pressure of heavy overhead 
cost, may be tempted to grant discriminatory price concessions in order 
to retain previous customers or gain new ones. In this way, discrimi- 
natory price cuts, although possibly injurious to particular competi- 
tors of the “favored” buyers, may tend to operate as an opening wedge 
for general price reductions. A broad interpretation of section 2 (a) 
would tend to prevent or discourage this important form of compe- 
tition and contribute a greater uniformity and inflexibility of prices. 


(4) The interpretation of “injury to competition” as requiring a 
showing of injury to the competitive process rather than to a particu- 
lar competitor, does not preclude the application of the Robinson- 
Patman Act in cases where the injurious effects of the price discrimina- 
tion on particular competitors, or even one competitor, contributes to 
a substantial weakening of competitive forces in the relevant market. 
In cases in which price discrimination is used to suppress or exclude 
a smaller rival and obtain domination of the relevant market, the 
injury to ar individual competitor is synonymous with injury to the 
vitality of competitive forces and the’ broad intepretation is unneces- 
sary to accomplish the purpose of the law. 

It is admittedly difficult, if not impossible, to formulate a uniform 
standard or criterion by which an administrative agency can deter- 
mine the applicability of the phrase “injury to competition” to the 
facts in any given case. In a particular case injury to one, or a few 
competitors, may indeed constitute “injury to competition” or even 
such a lessening of competition as to tend to promote monopoly 
amounting to a violation of section 2 (a) of the Act. At the same time 
the considerations advanced in the foregoing discussion, and particu- 
larly the fact that price discrimination constitutes an inherent com- 
ponent of vigorous competition in imperfect markets, argues strongly 
for the desirability of making the criterion for the determination of 
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“injury to competition” that it should depend upon the effect of the 
particular price discrimination on the capacity of the relevant market 
to retain competitive behavior. In applying such a test the following 


factors would be deemed significant: The relative market position of 
the discriminating firm and the nature of the discriminatory pricing 
practice, in particular, the degree of market power possessed by the 
discriminating firm, or the recipient of the price discriminations and 
the nature of the price discrimination with reference to its relative 
persistence and systematic application. 


3. Meeting competition in good faith 

The prohibition against harmful price discrimination contained in 
section 2 (a) of the Clayton Act, as amended by the Robinson-Patman 
Act, is subject to the proviso of section 2 (b) of the act which states 
that the seller may rebut a prima facie case of price discrimination by 
showing that his lower price or the furnishing of services or facilities 
to any purchaser or purchasers was made in good faith to meet an 
equally low price of a competitor, or the services or facilities furnished 
by a competitor. Prior to the decision of the Supreme Court in the 
Standard Oil of Indiana case (340 U. S. 231 (1951)), the “good 
faith” proviso of section 2 (b) of the act was interpreted by the Fed- 
eral Trade Commission as being merely procedural, relating to the 
burden of proof necessary to rebut a prima facie case of price discrim- 
ination. Under that view, a party charged with a discrimination in 
price, in violation of the act, could rebut the prima facie case made 
out when the Commission established that the seller had charged dif- 
ferent prices to different buyers and that the buyers were in competition 
with each other, by going forward with proof that the discrimination 
will not have prohibited effects upon competition. In other words, 
under the view obtaining prior to the Standard Oil of Indiana case, 
the effect of the alleged price discrimination upon competition was 
itself a matter of justification, and section 2 (b) shifted the burden 
of proving such justification to the defendant, once the Commission 
had established the difference in price and the competitive relationship 
between buyers receiving the different prices. Some contend there is 
support for this interpretation of the effect of section 2 (b) in the leg- 
islative history of the Robinson-Patman Act. Under that interpreta- 
tion, “good faith” was not deemed a defense where the effect of the 
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discrimination may be to injure, destroy, or prevent competition. They 
claim the conference report on the original bill also lends support to 
the belief that Congress intended to leave to the Federal Trade Com- 
mission the matter of determining whether under the provisions of 
section 2 (b) the competition to be met was such as to justify the 
discrimination that was given. 


The Supreme Court’s decision in the Standard Oil of Indiana case 
resulted in a basic change in the interpretation of section 2 (b). The 
majority of the Court construed the “meeting of competition” proviso 
as establishing a complete defense to a discrimination in price, regard- 
less of the effect of the particular price discrimination upon the degree 
of competition in the relevant market. The Court’s decision in the 
Standard Oil of Indiana case was approved with but few dissents in 
the report of the Attorney General’s committee which stated that the 
decision “goes far toward harmonizing the Robinson-Patman Act 
with the basic tenor of antitrust policy.” 

The primary substantive issue which is raised by the decision in the 
Standard Oil of Indiana case can be stated thus: Does the interpre- 
tation accorded to section 2 (b) in the Standard Oil of Indiana deci- 
sion have such an effect on the competitive performance of our econ- 
omy that there is need for a legislative restatement of the “good faith” 
proviso? 

The function of the “good faith” meeting of competition proviso 
of section 2 (b) should be considered against the background of the 
discussion of the role of the Robinson-Patman Act in the general 
antitrust legislation, and the economic causes and significance of price 
discrimination. The “good faith” proviso, under appropriate condi- 
tions, furnishes a defense to a seller in cases of price discrimination 
which presumably would otherwise violate section 2 (a) of the act. 
Considered from the standpoint of its effect on the vitality of com- 
petitive forces in a particular market, the defense provided by section 
2 (b) may possibly contribute to an increase in the degree of price 
competition in a significant way. To illustrate, in markets character- 
ized by the presence of relatively few large sellers, the existence of the 
“good faith” proviso may increase the willingness on the part of the 
dominant sellers to meet price concessions offered by a rival seller 
and thereby facilitate the process of competition. Similarly, in the 
case of certain buyers who are able to purchase the entire output 
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of a particular seller at prices which are lower than the prevailing 
price in markets characterized by price rigidity, the lower prices thus 
obtained may be used in turn to win special price concessions from 
the sellers maintaining the rigid price structures in such markets. Such 
concessions, if they are met, may spread among other buyers and 
sellers, and lead to general reductions in market prices. 

Again, in certain cases a particular firm whose rivals offered a 
lower price to its customer may be unable to reduce its prices to all of 
its buyers, but, counting on future improvements in the techniques of 
production or sales, and desirous to retain an important customer, 
it may be meeting competitive offers in a discriminatory way which in 
practice could not be cost-justified under section 2 (a) of the act. 
The good-faith defense, by permitting price discrimination in such a 
situation which would otherwise be unlawful, may facilitate the re- 
tention of important customers of the firm until its competitive position 
improves and may thus be an essential factor in the market survival 
or growth of particular firms. 

The above considerations point to the need of the meeting com- 
petition in “good faith” proviso in a general anti-price-discrimination 
statute. But they do not completely answer the question whether, in 
accordance with the Standard Oil of Indiana decision, the “good faith” 
proviso should constitute an absolute defense for the discriminating 
seller. In considering this question other factors should be taken into 
account. For example, there are many markets in the economy which 
are characterized by the existence of relatively few sellers, possessing a 
considerable degree of market power, that is, sellers who are relatively 
free from restraints in price and production policies which are ex- 
pected to be imposed by normal competitive forces. Such sellers fre- 
quently need not lower all their prices in response to price competition 
offered by a relatively small seller in a particular locality. Instead, 
they may meet lower prices of competitors by selective and systematic 
price cuts in the areas where competition may threaten their estab- 
lished position. The effect of such price discriminating policies may 
be to discourage price reductions on the part of smaller rivals, prevent 
potential expansion of relatively weak or new competitors, or even 
eliminate completely some competitors. Thus competition on the part 
of relatively weak sellers may be suppressed not as a result of superior 
efficiency of the dominant sellers but rather because their market 
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power makes it possible to take relatively unprofitable business and 
even to incur considerable losses for lengthy periods of time. The 
effect may be particularly harmful to the welfare of the economy 
especially where the small price cutter may be actually more efficient 
than the large sellers. If the meeting competition in “good faith” 
proviso is construed as an absolute defense, such discriminatory prac- 
tices would not be within the Robinson-Patman Act, and, at the 
same time, they may also be immune from prosecution under the 
Sherman Act. 

The dilemma presented by the good faith defense of section 2 (b) 
is as follows: In many, or perhaps most, industrial markets, price dis- 
criminations may under certain circumstances actually contribute 
to the stimulation of competition and, conversely, if sellers are denied 
the right to discriminate in price in order to meet the lower prices 
which their competitors are offering to their customers, the competi- 
tive process itself may be significantly weakened. However, it should 
be recognized that the American economy is characterized by the 
existence of many industrial markets in which relatively few sellers 
produce a large proportion of the total supply and possess a consider- 
able degree of market power. This being the case, it should be recog- 
nized that if meeting a competitor's lower price in good faith is 
deemed an absolute defense for the discriminating seller no matter 
what the effect on competition, the result may be to foster and pro- 
mote the practice of price discrimination by firms possessing market 
power on a persistent and systematic basis with potential serious 
detrimental effect on competition in the relevant market. This leads 
some of the conclusion that some limits on the application of the good- 
faith defense may be required. 

There is now pending a bill (S. 11) which deals with the matter 
of defense of price discriminations which would otherwise violate 
section 2 (a), in cases of meeting competition in good faith. This 
bill provides that section 2 (b) of the act be amended to read as 
follows: 


Sec. 2 (b) Upon proof being made, at any hearing on a com- 
plaint under this section, that there has been discrimination in 
price or services or facilities furnished, the burden of rebutting 
the prima facie case thus made by showing justification shall be 
upon the person charged with a violation of this section, and 
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unless justification shall be affirmatively shown, the Commission 
is authorized to issue an order terminating the discrimination: 
Provided, however, That unless the effect of the discrimination 
may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce it shall be a complete defense 
for a seller to show that his lower price or the furnishing of ser- 
vices or facilities to any purchaser or purchasers was made in 
good faith to meet an equally low price of a competitor, or the 
services are facilities furnished by a competitor. 


It will be observed that the bill uses the phrase “substantially to 
lessen competition or tend to create a monopoly,” rather than the 
phrase, “or to injure, destroy, or prevent competition,” with the result 
that the burden of proof necessary to constitute a prima facie case is 
more stringent than in the case of section 2 (a) of the law. 


In view of the importance of the right of individual sellers to meet 
lower prices of competitors except where the result would have a 
serious detrimental effect on competition, it is argued that price dis- 
crimination which is persistent and systematic should be considered 
in this context as amounting to a substantial lessening of competition 
or tendency to create a monopoly which is violative of the act. For 
purposes of such a legislative restatement, the word “persistent” may 
be defined as any discrimination in price enduring for a period of time 
which is long in relation to the customary period of price change 
in the market in which the seller does business and any discrimination 
which endures over a period of 2 years may be presumed to be per- 
sistent. Such a provision would also permit the seller to rebut this 
presumption by persuasive evidence with respect to the character of 
his market and the time periods ordinarily involved in pricing. 

Another bill, would in effect enact into law the Supreme Court’s 
decision in the Standard Oil of Indiana case. This bill provides that 
it shall be a complete defense to a charge of price discrimination if 
the seller shows that his lower price was made in good faith to meet 
an equally low price by a competitor. . 

The above discussion of the operation of price discrimination as a 
phenomenon points toward the dilemma presented by the good-faith 
defense of section 2 (b) of the Robinson-Patman Act: The right to 
meet lower prices of competitors through price discrimination, may 
be in many, or perhaps most, market situations a necessary ingredient 
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of the competitive process. On the other hand, because of the ex- 
istence of sellers and buyers in many markets who possess some degree 
of monopoly power (as the term is used by economists) making “good 
faith meeting of competition” an absolute defense of price discrimina 
tion may lead to results detrimental to the maintenance of a competi- 
tive economy. 


4. The brokerage fees provision 
Section 2 (c) provides: 


* * * it shall be unlawful * * * to pay * * * or accept * * * 
brokerage * * * or any allowance or discount in lieu thereof, ex- 
cept for services rendered * * * . 


Much of the criticism which has been directed at the Robinson- 
Patman Act relates to section 2 (c). It is generally contended that as 
a result of court decisions, the phrase “except for services rendered” 
has been read out of this section of the act in any situation where the 
broker is affiliated with the buyer or where the buyer performs the 
services of a broker himself. 

As interpreted by the courts, section 2 (c) of the Robinson-Patman 
Act represents today an absolute prohibition of payment of brokerage 
fees to, or acceptance of such fees by, any person other than an inde- 
pendent broker, completely unconnected with the buyer. Thus, pay- 
ment of brokerage fees to any distributive intermediary, other than 
independent brokers, constitutes a violation of the law, regardless 
of its possible effect on competition in the particular market. More- 
over, the cost justification defense provided by section 2 (a) may not 
be used in justifying payments prohibited by section 2 (c). 

In spite of the relatively limited scope of the economic activities 
to which it pertains, section 2 (c) constitutes an important part of 
the Robinson-Patman Act. Numerically, most of the cases, which 
have been brought under the Robinson-Patman Act by the Federal 
Trade Commission pertain to alleged violations of the prohibitions 
contained in this section. The brokerage provision has also been a 
subject of sharp controversy among lawyers, economists, and trade 
organizations affected by it. 

The prohibition against paying (and receiving) brokerage commis- 
sions of section 2 (c) affects all types of purchasing units—a coopera- 
tive organization of wholesalers, individual wholesalers, purchasing 
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agents, and chainstores using their own buying organizations. Any 
one of these units is forbidden by the statute to receive a price reduc- 
tion corresponding to a brokerage commission normally paid by the 
seller, even though, because of the nature of the buying unit, the 
services of the brokers are dispensed with in the particular transaction. 
The effect thus is that, with equal prices charged the buyer, the 
sellers’ net realization is greater in the case of a purchase made by a 
unit dispensing with brokers’ services than in a case of purchases 
transacted through brokers. Or, looked at from another viewpoint, 
buyers who, by the nature of their organization, reduced the sellers’ 
cost in a particular transaction by the amount of brokerage payments, 
are compelled by law to pay the same price as buyers whose purchases 
necessitate employment of brokers by the sellers. 

Various arguments have been advanced for retaining section 2 (c) 
of the act in the present form: 


(1) The origin of section 2 (c) may be traced to the concern of 
Congress with discriminatory price concessions received by large 
buyers under the guise of brokerage payments. Such “dummy” 
brokerage fees, extracted frequently as a result of market (monop- 
sony) power possessed by mass buyers, were found to have serious 
detrimental effect on the ability of smaller firms to compete with 
chainstores and other organizations possessing market power. No 
fundamental change has taken place in the structure of the economy 
since the original findings of Congress which gave rise to the passage 
of the Robinson-Patman Act. The need to protect the opportunity 
of smaller businesses is as great today as it was 20 years ago. A modi- 
fication of section 2 (c) which would permit payment or acceptance 
of brokerage fees by buyers and persons affiliated with, or represent- 
ing, the buyers would open the possibility of constant abuses of an 
antidiscrimination statute, by facilitating price discrimination under 
the guise of brokerage fees. 


(2) The absolute prohibition on brokerage payments to persons 
other than independent brokers reflects the assumption that no organ- 
ization affiliated in any way or acting on behalf of the buyers fulfills 
the actual function of the broker. The function of the broker goes 
far beyond the mere taking of orders or bringing buyers and sellers 
together in a particular transaction. The main function of the broker 
is the constant sales and merchandising efforts to build the demand for 
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the manufacturer’s product. This function cannot be performed by 
buyers who dispense with brokers’ services and then demand payment 


of brokerage commissions. A payment of brokerage fees to a buyer 
who approaches directly a seller and dispenses with the services of 
the broker may not, therefore, be considered a remuneration for serv- 
ices performed to the seller, but a form of price concession, discrimina- 
tory in nature, and potentially harmful to the maintenance of a com- 
petitive economy. 


As indicated above, the principal argument which has been ad- 
vanced against section 2 (c) in its present form is that as a result of 
judicial interpretations the payment of commissions to all but pure 
or independent brokers becomes per se illegal, regardless of the fact 
that valuable distributive services may be performed by a legitimate 
intermediary and that the commissions or allowances in question ap- 
proximate the actual savings of the seller in distribution costs. It is con- 
tended that this provision gave the food brokers a monopoly over 
brokerage payments whether or not they performed any brokerage 
service, that it has been a severe blow to cooperative buying by small 
independent wholesale grocers, and that it tends to make food prices 
higher to the consumer and is not in the public interest. 

Some critics of section 2 (c) have urged that the defenses which 
are at present available under section 2 (a) should also be made avail- 
able to one who is charged with a violation of section 2 (c). If this 
were accomplished, the receipt of brokerage or payments in lieu there- 
of would no longer constitute a per se violation of section 2 (c). It is 
contended this would be more realistic in the light of the economics 
of modern distribution. 

An alternative legislative proposal has been made which appears to 
merit consideration. This would provide for amendment of section 
2 (c) by adding a cost-differential provision in substantially the fol- 
lowing language: 


Provided further, That nothing herein contained shall pre- 
vent differentials or allowances which make only due allowance 
for differences in the cost of sale or delivery resulting from differ- 
ing methods in which such commodities are to such purchasers 
sold or delivered. 
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It should be understood, of course, that this proviso would be avail- 
able to a buyer only in cases where he can show that he has actually 
dispensed with the brokers’ services and that the seller customarily em- 
ploys brokers’ services in other transactions. 


OVERLAPPING JURISDICTION OF THE DEPARTMENT OF JUSTICE AND 
THE FEDERAL TRADE COMMISSION 


A great deal of the confusion and uncertainty with respect to the 
antitrust laws has resulted from the dual system of enforcement and 
the dual system for determination of the cases brought under the anti- 
trust laws, stemming from the creation of the Federal Trade Com- 
mission in 1914. Experience has demonstrated that it is not possible 
to have effective, fair, and uniform enforcement of the antitrust laws, 
regardless of their substantive provisions, if enforcement responsi- 
bility is lodged in two different agencies, the determination of issues 
made according to two different standards, and the penalties and 
remedies different or inconsistent. 

The dual or overlapping jurisdiction of the Federal Trade Com- 
mission and the Department of Justice is due partially to direct ac- 
tion by Congress and partially to decisions of the Supreme Court. 
In enacting the Clayton Act, Congress deliberately gave concurrent 
jurisdiction over sections 2, 3, 7, and 8 to the Department of Justice 
and the Federal Trade Commission. The Supreme Court has held 
that the broad, catchall phrase “unfair methods of competition” in 
section 5 of the Federal Trade Commission Act also encompasses 
the entire range of Sherman Act prohibitions. The result of the 
action of Congress and of the Supreme Court was to create incon- 
sistency, not only in treatment of the practices, but in the remedies 
to be applied to them. 

An example of the type of inconsistency and unfairness which 
may result from this dual enforcement system is that determination 
of whether an alleged price-fixing agreement or agreement to monopo- 
lize is considered a criminal offense subject to fine and imprison- 
ment, or merely subject to an order to cease and desist, may depend 
upon the fortuitous circumstance of whether it is the Department of 
Justice or the Federal Trade Commission which institutes the pro- 
ceedings. There seems to be little justification for making the con- 
sequences for engaging in prohibited practices depend entirely upon 
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which agency brings the action and which tribunal makes the decision 
Furthermore, there is nothing in the law to prevent both enforce- 
ment agencies from proceeding against the same persons for the 
same acts, and this has in fact occurred. There is little justification 
for bringing two proceedings against the same person for the same 
conduct. It would seem that whatever action the Government con- 
siders necessary in a given situation, should be taken in one pro- 
ceeding. 

One effect of both the vagueness of the statutes and the dual en- 
forcement policy is that in some instances a single act can violate 
three separate statutes. For example, an exclusive dealing contract 
can violate the Sherman Act, section 3 of the Clayton Act, and sec- 
tion 5 of the Federal Trade Commission Act, and in each instance the 
consequences to the violator are different. Another consequence of 
dual enforcement is that the type of proof necessary to establish the 
violation differs, depending upon whether the proceeding is brought 
in a district court or under the administrative process of the Com- 
mission. 

A different type of problem arises from dual jurisdiction over 
section 7 of the Clayton Act. Although not specifically authorized to 
do so by law, both the Federal Trade Commission and the Department 
of Justice have informal merger clearance procedure under which a 
party to a proposed merger may apply for advance approval. Such 
clearances have no binding legal effect, but represent a moral commit- 
ment on the part of the agency granting them. However, not only 
is there no assurance that the same standards of legality are applied 
by both agencies in granting or refusing such clearances, but in fact, 
there is reason to believe that their standards differ. Serious question 
exists as to the propriety of permitting a company seeking a clearance 
to exercise a choice of agency based upon an appraisal of which 
channel appears to offer the better chance of obtaining approval. 

Many of the criticisms which are made with respect to the antitrust 
laws today, were made in 1914. In creating the Federal Trade Com- 
mission, Congress endeavored to solve several of the problems which 
had been raised. The reason some of these problems still exist is not 
due wholly to the failure of Congress to draft adequate legislation, 
but in large measure to the failure of the Commission to fulfill the 
functions given to it by Congress. A study of the legislative history 
of the Federal Trade Commission Act, and a careful reading of its 
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provisions, lead to the conclusion that the principal objectives which 
Congress had in mind in creating the Commission may still be achieved 
with some reorganization of the Commission. However, they cannot 
be achieved solely by physical reorganization, but will depend largely 
upon the type of personnel who are selected as Commissioners. 

When Congress enacted the Federal Trade Commission Act in 
1914, it thought that it was supplementing the antitrust enforcement 
which it had already started under the Attorney General. It subse- 
quently developed that it had, in fact, created a dual and concurrent 
system of enforcement which has resulted in confusion and incon- 
sistency. Congress, of course, was unable to look ahead 30 or 40 years 
to envision developments, but its inability in 1914 to foresee all the 
possibilities does not mean that overlapping jurisdiction must be con- 
tinued. 

It has been suggested that Congress might achieve more effective 
enforcement of the laws for regulation of trade and commerce, by 
choosing one of two alternatives: Either to divide the dual and con- 
current jurisdiction between the two enforcement agencies and be- 
tween the courts and the Commission; or to combine all enforcement 


in a single enforcement agency and as much of the judicial determina- 


tion as is constitutionally permissible in a single tribunal. 

Under the first alternative, if Congress chooses to retain the exist- 
ing agencies in their present form, it could divide jurisdiction by giving 
to the Department of Justice and the courts sole jurisdiction over 
Sherman Act violations, and to the Federal Trade Commission sole 
jurisdiction over certain Clayton Act, Robinson-Patman Act, and 
Federal Trade Commission Act violations. However, in view of the 
substantive conflict in the laws, it would be necessary for Congress to 
state that conduct which specifically violates one of the statutes 
shall not also be considered a violation of any of the other statutes 
unless additional factors are present. For example, since exclusive 
dealing contracts may violate section 3 of the Clayton Act, such prac- 
tices alone should not be considered violations of the Sherman Act or 
of section 5 of the Federal Trade Commission Act. 

This proposal rests upon a distinction between the order of mag- 
nitude of Sherman Act offenses and the status of offenses under the 
Clayton, Robinson-Patman, and Federal Trade Commission Act. 
The Sherman Act prohibits monopolization and conspiracies unrea- 
sonably to restrain trade; it is designed to reach situations in which 
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anticompetitive effects have already resulted from the prohibited con- 
duct. The Clayton and Robinson-Patman Acts, on the other hand, 
prohibit certain practices of somewhat less serious impact than Sher- 
man Act violations, and are designed to prevent such practices before 
their anticompetitive effects are fully realized. All conduct violative 
of the Sherman Act may come within the broad prohibitions against 
unfair methods of competition of the Federal Trade Commission Act, 
but many unfair methods of competition do not assume the proportions 
of Sherman Act offenses. 

Such a division of jurisdiction would retain the present status of 
Sherman Act violations as criminal offenses which may be proceeded 
against either civilly or criminally. The Federal Trade Commission 
could no longer treat Sherman Act restraints of trade or attempts to 
monopolize as unfair trade practices under the Federal Trade Com- 
mission Act. 

Opponents of this proposal argue that it is frequently difficult at 
the outset of an investigation to determine whether particular prac- 
tices violate the Sherman Act rather than the Clayton or Federal 
Trade Commission Acts. In practice, it has proved difficult clearly 
to distinguish practices under the different statutes, and the enforce- 
ment agencies have frequently invoked more than one statute in a 
single proceeding, in order to avail themselves of every opportunity to 
establish a violation. Further, the proposal does not meet the need 
for standards by which Sherman Act violations justifying only civil 
action may be clearly distinguished from those in which criminal 
penalties should be imposed. 

Under the second alternative, the major question for determination 
is whether the problem of maintaining effective competition can be 
better handled by the courts or by an administrative and quasi- 
judicial agency such as the Federal Trade Commission. Congress 
should centralize in one source of authority responsibility for anti- 
trust administration and enforcement, and in one tribunal the author- 
ity to make judicial determinations in all civil cases. 

The proposal has been made to transform the Federal Trade Com- 
mission into a constitutional court, or to establish a Federal Trade 
Court and abolish the Commission. This is similar to the proposal 
advanced by the 1955 Hoover Commission for the establishment of an 
Administrative Court, but with certain modifications. 
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The outstanding advantage of this proposal would be the complete 
centralization in a single tribunal of all antitrust litigation, civil, 
criminal, and private actions. An objection to it is that it would be 
just another court, and not as well equipped as an administrative 
tribunal to handle the complex economic issues which are intertwined 
with legal questions in the field of trade regulations. Another dis- 
advantage is that a court probably could not constitutionally exercise 
the quasi-legislative functions entrusted to the Commission. 

If such problems are regarded as principally economic rather than 
purely legal, then the determination may be made that an administra- 
tive agency is the better forum for these proceedings. Under such a 
plan, all civil actions under the Sherman, Clayton, Robinson-Patman, 
and Federal Trade Commission Acts and related laws would be 
brought before a single administrative tribunal, acting in a judicial 
capacity, with authority to enter final orders subject to court review. 
This tribunal might appropriately be an enlarged and reorganized Fed- 
eral Trade Commission, appointments to which would be with life- 
time tenure and in accordance with standards governing selection of 
the Federal judiciary generally. Responsibility for initiation of all 
enforcement proceedings, presently shared by the Federal Trade Com- 
mission and the Department of Justice, would be lodged in a single 
agency. Such enforcement agency, which might be called a Bureau 
of Trade Regulation, could be established either under the Attorney 
General, or as an independent agency. 

Criminal sanctions could be retained for violations involving prac- 
tices which can properly be presumed to have been committed with 
knowledge of their illegality. Such violations would involve offenses 
specified in the statutes, and practices specified in final orders of the 
Commission. Thus, Commission orders would have the same author- 
ity as court orders. This proposal would overcome objections which 
have been made to the use of criminal penalties for violations not 
clearly defined. 

Since it would be advantageous to enable the same enforcement 
agency to take cases both before the Commission for civil proceedings 
and before the district court for criminal action, it might be desirable 
to place all enforcement activity in the Department of Justice. This 
would take advantage of the organization of the Antitrust Division 
which has been in existence for years and charged with primary re- 
sponsibility for enforcing the antitrust laws. 
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This proposal would also meet the criticism which has been made 
of the dual function of the Commission in acting as both prosecutor 
and judge. Persons who have appeared before the Commission have 
complained that the requirement that the Commission approve the 
initiation of a complaint before it necessarily puts it in a position where 
it is not as free to reach an independent determination concerning that 
complaint, acting as a quasi-judicial body, as if it were completely 
separate. 

Under this proposal the Commission would have authority to gran: 
all types of relief now obtainable in either the Federal Trade Com- 
mission or the equity courts. Final orders of the Commission would 
be subject to review in the courts of appeals. 

The Commission would continue to use hearing examiners. In 
view of its expanded jurisdiction, provision would have to be made 
for increasing the number of Commissioners. It would also be desir- 
able to increase their tenure, perhaps to life, in order to induce persons 
of stature to accept the positions of great responsibility and to give to 
the Commission the dignity and competency of district courts. 

An important policy question is to what extent the Commission 
should have other duties and responsibilities in addition to its judi- 
cial functions—for example, the promulgation of rules. The present 
scheme for enforcing the antitrust laws is a case-by-case approach. 
Even where the practices complained of are industrywide, the Gov- 
ernment must now proceed against one member of the industry at a 
time, or use the awkward theory of conspiracy to bring all of the com- 
panies involved before it at the same time. Consideration should be 
given to speeding up the process of enforcement by making decisions 
of the Commission applicable to an entire industry. If the Govern- 
ment is successful in proceeding against one company even though the 
principle is directly applicable to all other companies in the industry, 
the Commission must bring a separate proceeding against each. It 
might be desirable to permit the Commission to have a rulemaking 
hearing at which an entire industry could be heard, and make a joint 
presentation of the facts with respect to that industry. The result 
would be the making of a rule applicable to the industry, which could, 
of course, be reviewed on appeal in the same manner in which a deci- 
sion in a case against a single respondent would be. 
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This function would be in line with one of the original purposes 
of the Federal Trade Commission. In recommending the creation of 
the Federal Trade C ommission, President Wilson stated it would be— 


a clearinghouse for the facts by which the public mind and the 
managers of big business undertakings shall be guided, and as an 
instrumentality for doing justice to business where the processes 
of the courts or the natural forces of correction outside the courts 
are inadequate to adjust the remedy to the wrong in the way that 
will meet all the equities and circumstances of the case. 


One of the important functions of the present Commission is to 
gather economic data on a day by day basis, to give it the knowledge 
and expertness necessary to decide the questions which come before it. 
This important work has been neglected in the past, partially through 
failure of Congress to appropriate sufficient funds for an economic 
division of the Commission. It has been suggested that a Bureau of 
Economic Research be created which would have the sole function 
of studying the economy continuously, and obtaining and preparing 
data to aid in the decision of complex economic questions. In the 
past, the Economic Division of the Commission has not been able to 
operate in a truly independent manner. The dual function of the 
Commission has compelled many of its economists to serve as assistants 
to the enforcement attorney which put them in the position of ad- 
versaries rather than of economists seeking facts in an objective study. 
The Bureau of Economic Research should be an objective body gath- 
ering information for use of the Commission, the enforcement agency, 
and the public. Its reports and data should be available to the public, 
so that both sides in a proceeding may have an equal opportunity to 
present argument based upon the same facts. This bureau could make 
studies at the request of the Commission to aid the Commission in its 
quasi-legislative capacity. Where rulemaking proceedings appear de- 
sirable, these could then be initiated. 

Centralizing antitrust enforcement would require a reappraisal of 
the extent to which Congress should rely upon private persons to 
enforce the laws designed to maintain competition. When the Sher- 
man Act was passed it appears that Congress did not intend to have 
the Government spend large sums to enforce its provisions, but hoped 
that private persons injured by the unlawful conduct would do this. 
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It provided treble damages as an incentive to private persons to bring 
suits which would vindicate the public interest while compensating 
them for their damages. 

The enlargement of the field covered by the antitrust laws, both by 
enactment of further legislation, such as the Clayton and Robinson- 
Patman Acts, and court decisions has also extended the types of con- 
duct subject to treble damages beyond what Congress had in mind 
in 1890. Today, the extensive activity of private persons in this field 
is adding to the uncertainty of the law. Congress should determine 
whether it is desirable to have major antitrust questions determined 
in suits brought by private parties, or whether the initiation of such 
suits should be the sole responsibility of the Government. 

If Congress concludes that a uniform, consistent antitrust policy 
requires entrusting the major enforcement responsibility to the Gov- 
ernment, it will be necessary to coordinate this objective with the right 
of private parties to recover damages under certain circumstances. 


ForEIGN TRADE 


It must be recognized that antitrust is but one of several interre- 
lated governmental policies touching on foreign trade. It is desirable 
that antitrust policy be coordinated with other programs and relations 
with foreign countries in order to avoid or minimize any conflict. 
The impact of our antitrust laws on our foreign trade and investments 
was examined in the light of the tremendous changes which have 
occurred in the world’s economy since the enactment of the first anti- 
trust law in 1890. At that time we enacted high tariff walls for the 
protection of our young industries, and Congress passed the antitrust 
statutes to guard against our commerce being throttled by monopolies 
and restraints on trade. These laws applied to foreign commerce as 
well as interstate commerce, but in the foreign trade field we were 
interested primarily in expanding our exports. Our interest in imports 
appears to have been limited to the prohibition of combinations and 
conspiracies between importers intended to limit imports or otherwise 
increase the prices to the domestic consumer. At that time exchange 
restrictions, quotas, and other modern devices were not employed by 
foreign nations, and both import and export trade could be carried 
on along traditional lines without major difficulty. 
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The Second World War had such disastrous effects upon the econ- 
omies of other countries that we had to make an entirely new appraisal 
of our foreign policy. War-torn countries were in desperate need of 
materials and supplies from our country to rebuild their industries, 
but they did not have the means of payment. 


It is our firm national policy to encourage the investment of Ameri- 
can capital in foreign countries for the purpose of developing their 
resources and strengthening their economy. We can no longer con- 
centrate on the expansion of exports without regard to conditions 
abroad. Other countries must have sound, productive economies in 
order to support profitable two-way trade. Our principal problem 
now is to stimulate investment of our capital in foreign ccuntries. 
The establishment of factories, plants and development programs 
abroad increases the demand for machinery, materials, and supplies. 
The operation of the foreign enterprises provides additional payrolls, 
raises living standards, increases productivity, and provides the for- 
eign country with the ability to purchase more of our goods. Such 
operations will also provide an additional supply of the raw materials 
we need. 

It must be recognized that there are important factual differences 
between foreign and domestic commerce. Foreign commerce does not 
operate under the laws of a single political entity. Domestic com- 
merce is carried on within a single and essentially free market, in 
which governmental interference with the free flow of goods across 
State lines is substantially nonexistent. Foreign commerce is carried 
on between and within several separate and distinct markets, in which 
the Governmental restraint over the free flow of goods within and 
between States is commonplace. 

Economic regulations by the various governments of the world 
substantially alter the quantity and direction of the flow of goods, 
services and investments in international trade. Tariffs, import and 
export quotas, exchange ratios as among national currencies, and other 
local legislation, including tax and corporation laws, all have their 
impact on the comparative profitability of various kinds of exports, 
imports, and capital investment. In international trade, it is neces- 
sary to make adjustments for situations created by political factors. 
Many of these stem from extreme nationalism, militant autarchy, 
and planned economies, which are implemented by a highly restrictive 
attitude toward foreign trade and investment. 
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The foreign economic policy of the United States is based upon the 
expansion of world trade and investment, and the improvement of 
living standards through increasing productivity in all available ways. 
By the Mutual Security Act of 1954, as amended, Congress author- 
ized an investment guaranty program to encourage and facilitate 
United States private investment abroad by providing insurance pro- 
tection for such investment against the risk of inconvertibility into 
dollars of local currency receipts and through expropriation or con- 
fiscation by action of the government of a foreign nation. These in- 
vestments may be in the form of cash, materials and equipment, or 
patents, processes, techniques, and related services. About half of the 
applications for guaranty have concerned the furnishing of patents, 
processes and related services. The International Cooperation Ad- 
ministration, which is in charge of this program, believes that the 
contribution of American private technical and managerial skills to 
foreign enterprise may be viewed as one of the best means for pro- 
moting productivity abroad. Before the ICA approves a guaranty it 
gives careful consideration to the question of whether the transaction 
will aid in the development of the foreign country or assist it in im- 
proving the balance of payments situation. It also obtains a state- 
ment from the foreign country that the transaction or investment 
does serve an economic purpose. 

One of the problems in foreign trade today is the difficulty of ex- 
change of currency. Because of the imbalance of trade, many coun- 
tries of the world import more American products than they export, 
with the result that they do not have the dollars to pay for the goods. 
As a consequence, many governments control the use of the dollars 
and do not permit the purchase of American products freely. Ac- 
cordingly, the importation of American products into those countries 
is necessarily restricted. Under those circumstances competition is 
not eliminated by agreements to manufacture in the foreign country 
the American product, as there would be no competition anyway. 

Criticism has been made of certain decisions of the courts which 
applied to foreign trade antitrust cases the same tests as are applied 
in deciding internal domestic questions. Differences of opinion have 
been expressed as to the necessity or desirability of exempting from 
the antitrust laws foreign trade in general. Representatives of Ameri- 
can foreign trade organizations in this country did not advocate this 
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position, although representatives of the American chambers of com- 
merce abroad did. 

The Attorney General’s Committee does not favor any substantial 
revision of Sherman Act standards to define specifically legal and 
illegal conduct in foreign commerce. The local organizations ex- 
pressed the belief that it should be made clear that the antitrust laws 
do not prohibit arrangements involving the licensing of patents, trade- 
marks, and know-how where the restrictions were incident to the 
necessary use of the patents, trademarks, or know-how, and do not 
involve price-fixing arrangements or agreements to reduce production. 

One of the problems resulting from aggressive enforcement of our 
antitrust laws in foreign trade matters has been the effect on the 
people in foreign countries who are affected by the decisions in the 
American courts. In some instances, the actions of our courts have 
caused intense resentment on the part of Europeans, and have caused 
the United States as a nation considerable embarrassment. An order 
of an American court that a company in Canada sell its shares of 
stock in a Canadian corporation caused the Canadian press to describe 
the action as “American judicial aggression” and “American imperti- 
nence.” In the same case, the American court ordered the British 
company to transfer certain British patents to an American company. 
A British court refused to allow the British company to obey this 
order of the American court. In another case, the American court 
obtained jurisdiction over officers of an English company solely be- 
cause of the fortuitous circumstances that the directors of the com- 
pany happened to be in the United States as refugees from Nazi 
oppression during the war. 

The decision of the Supreme Court in the Timken case has created 
a great deal of uncertainty in the foreign trade area. One question 
raised by that decision is the extent to which the violation of the anti- 
trust laws may be found where a single business enterprise operates 
through a parent in the United States and subsidiaries abroad, where 
the same conduct would not be considered a violation of the antitrust 
laws if the firm or organization was a single corporation operating 
through divisions or branches rather than corporate subsidiaries. 
This question of intracorporate conspiracy has been involved also in 
certain domestic cases before the Supreme Court. Although there is 
some disagreement as to whether the Timken case actually makes 
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the distinction, there is no doubt that many persons hold the view that 
the case does stand for that proposition. Whether it does or not, 
other decisions of the courts have specifically held that a corporation 
and its subsidiaries could be guilty of a conspiracy under circum- 
stances where a single company operating through branches or divi- 
sions would not have been guilty. The National Foreign Trade 
Council believes that the decisions in the Timken and Imperial Chem- 
ical Industries cases have created considerable confusion in the minds 
of businessmen and their legal advisors. They do not believe that the 
Attorney General’s Committee has clarified the existing confusion. 

It is contended that the majority opinion in the Timken case 
pointed to the necessity for Congress stating as a matter of policy that 
the rules of conduct formulated by the courts for domestic commerce, 
under statutes enacted many years ago, should not be inflexibly applied 
to our foreign commerce in the present day. The minority of the 
Supreme Court recognized the conflict between the inflexible applica- 
tion of our antitrust laws to foreign trade and our national policy 
of fostering the export of American dollars for investment in foreign 
establishments, when Mr. Justice Frankfurter stated: 


When as a matter of cold fact the legal, financial, and govern- 
mental policies deny opportunities for exportation from this coun- 
try and importation into it, arrangements that afford such oppor- 
tunities to American enterprise may not fall under the band of a 
fair construction of the Sherman law because comparable ar- 
rangements regarding domestic commerce come within its con- 
demnation (Timken Roller Bearing Co. v. U. S. (341 U.S. 593, 
605) ). 


With respect to joint enterprises abroad by two or more American 
companies, the National Foreign Trade Council believes that there 
are instances in foreign trade where the resources and markets enjoyed 
by a single entity are neither great nor wide enough to justify the 
risk in the opening up of an industry abroad. Congress has been urged 
to give attention to this question with a view to making it possible 
for American corporations, without the risk of antitrust prosecution, 
to carry out joint development programs abroad, especially those pro- 
grams that may be considered to be in the national interest. It is 
contended that the mere fact that the products of the joint venture 
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may be jointly marketed in a foreign area which previously imported 
the article from the United States should not, without more, be enough 
to subject the enterprise to attack under our laws; that the courts 
should take into account whether unreasonable restraints are pro- 
duced or whether the arrangement really furthers the public interest 
by fostering and promoting our foreign economic policy; and that if 
such joint marketing should be found to be harmful to our commerce, 
corrections could doubtless be applied which would be sufficient to 
remove the restraints without jeopardizing the enterprise. 

In 1952, Congress directed the Department of Commerce to make 
a thorough study of impediments to private investment abroad. 
After an extensive ‘survey, the Department reported that, among the 
factors constituting impediments to foreign investments, was a clear 
lack of understanding by businessmen as to what is permissible under 
the antitrust laws. The results of that survey indicated that uncer- 
tainty surrounding interpretation of the antitrust laws may be the 
determining factor in discouraging two types of foreign investments: 
(1) licensing arrangements, and (2) minority stockownership in for- 
eign countries. Department of Commerce officials have also gained 
the general impression from their day-to-day dealings with business 
representatives that there is some need for clarification as to the anti- 
trust laws’ scope and applicability to overseas arrangements and 
operations. 

One of the areas of uncertainty in which clarification is requested 
is the question of whether an American manufacturer who grants a 
patent or trademark license in a foreign country may agree not to 
import and sell his own products into the territory of the licensee. 
The counterpart of this is that the foreign licensee would be restricted 
from importing and selling its products in the United States. Since 
our Government encourages American manufacturers to export tech- 
nique and know-how to foreign countries, manufacturers are of the 
opinion that granting licenses on their technique and know-how should 
result in economic advantages to them, not detriments. If an Ameri- 
can manufacturer is to license a European manufacturer to make the 
product which the American is making in the United States, he does 
not wish to have that same product come back to the United States to 
compete with -his own products. Likewise, the foreign licensee who 
pays royalties to the American manufacturer for the use of his pat- 
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ents, technique and know-how in the foreign country, does not wish 
to have to compete with the American-made products in his own 
country. 

With respect to patents, the laws of some countries protect the 
manufacturer and the licensee by prohibiting the importation of prod- 
ucts made under a patent without the consent of the patent owner. 
Under such circumstances, the American manufacturer could prevent 
his foreign licensee from importing goods into the United States. 
However, that might require action of the courts through the Customs 
Bureau to prevent their importation. He would like to have the right 
to include that provision in his contract. A grant by the American 
manufacturer of an exclusive license in the foreign country would in 
some instances have the same effect, as a matter of law, of preventing 
the legal importation into that country of the American manufac- 
turer’s product. However, the foreign licensee also would like to have 
some assurance that he will not have to go to court or use his own 
Customs Bureau to prevent the importation of those products. In the 
absence of such protection, the American manufacturer is not keen 
about making an agreement with a foreign company under his patents, 
trademark and know-how if that compels him to create a competitor 
to his own business in this country. 

The foreign licensee also is reluctant to invest in plant and equip- 
ment, and promote and develop a business with licensed patents, 
trademarks and know-how if he must meet the competition of the 
American manufacturer. The employees of the American manufac- 
turer also have an interest in this problem since it is quite likely in 
many instances, the foreign-made product might be manufactured at 
a lower cost than the American product, due to lower wage rates, and 
the importation of that lower cost product into this country in com- 
petition with that of the American manufacturer would be detrimental 
to the interests of his employees. 

It is contended that in connection with the licensing of trademarks, 
there is a special problem since the trademark is intended to identify 
the quality of the product, yet the circumstances of manufacture in 
different countries might produce products of a different quality. 
It would be confusing if articles made in different countries under the 
same trademark were sold side by side in one country. 
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It is argued that in considering this problem, it is necessary to con- 
sider to what extent competition may be unduly restrained by such 
arrangements. In many cases, the reason the American manufacturer 
licenses his patents or trademarks in foreign countries, is because it 
is not economical for him either to export his products to those coun- 
tries, or to manufacture them in those countries. Where an American 
manufacturer has a product which either he believes can be sold in 
foreign countries, or some foreign investors believe can be sold suc- 
cessfully in those countries; the question arises whether the American 
manufacturer will import into those countries, or whether the product 
should be made in those countries. The first question the American 
manufacturer must determine is whether he is willing and able to make 
the capital investment necessary to sell in those countries. Frequently 
quotas may be a barrier to the importation of the American product. 
Even where tariffs may not be a barrier to importation, there is the 
problem of the capital necessary to create a market for the product 
in the foreign country. Only the very largest American corporations 
are in a position to establish their market for their products in foreign 
countries, with their own capital, or to establish branch plants. Re- 
gardless of the size of the American manufacturer, it is often most 
economical to allow foreign investors to develop the product and 
manufacture it in their own country. The return from royalties may 
be much more desirable than the possible return from a large capital 
investment in those countries. 

The uncertainty in this area is due to a belief that the attitude of 
the Department of Justice, as evidenced from certain cases which it 
brought in the courts successfully, is that any restriction on importa- 
tion or exportation is unlawful, even though a patent is involved. 
The feeling is that even though the Department of Justice may not 
say that it finds the grant of an exclusive license in a foreign country 
as unlawful, when the companies involved are of large size, it implies 
that there was an agreement to divide territories and that are patent 
license was simply a means used to accomplish the unlawful end. The 
American manufacturers believe that their intention should be exam- 
ined in the light of the actual patent licenses, and that they should be 
afforded whatever protection flows from the grant of the patent. 

The American Bar Association Committee on International Trade 
Regulation of the Section of International and Comparative Law has 
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recommended the passage of legislation which should contain a decla- 
ration of policy that it is the view of Congress that the investment 
of capital by nationals of the United States in foreign countries for 
the strengthening of their economies and the development of their 
resources will stimulate international trade and contribute to the peace 
and prosperity of the world, and that the stimulation of such invest- 


ments is in the national interest; that it is not the intention of Con- 
gress that the antitrust laws should be given effect beyond the juris- 
diction of the United States but that they should be applied in such 
manner that American investments abroad will be relieved of unnec- 
essary restrictions, without unreasonably restraining the export and 
import trade of the United States. It recommended also that certain 
principles be established by law for the guidance of the courts, so that 
they will no longer be under the duty, as they have apparently con- 
ceived it, of rigorously applying to foreign commerce the same rules 
they have laid down for the conduct of domestic commerce. 

That committee recommended that the interpretation and admin- 
istration of the antitrust laws in foreign commerce be vested in the 
first instance in the Federal Trade Commission, the Commission to be 
authorized, upon its own initiative or upon the request of the Attorney 
General, to investigate alleged violations, to direct the corrections 
deemed necessary to bring the foreign operation within the law, and 
if compliance is not obtained, to refer the matter to the Attorney Gen- 
eral for appropriate action. It also stated that the present concurrent 
jurisdiction of the courts and the Federal Trade Commission in anti- 
trust matters has caused uncertainty and confusion and seems to be 
an anomaly in our legislation. It believes that the concurrent juris- 
diction of the courts should be eliminated. At least, it should be pro- 
vided that the Attorney General may not proceed with suit without 
first having the recommendation of the Commission. This would 
relieve the courts of much of the burden they now have of considering 
voluminous evidence and passing upon complex problems in foreign 
trade without the aid of expert opinion. 

That committee also recommended that the Federal Trade Com- 
mission be authorized to review certain transactions in foreign com- 
merce in advance of their consummation with the power to weigh all 
pertinent factors and determine whether the proposed transaction is 
in the national interest. An affirmative decision would relieve the 
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transaction and the acts performed pursuant thereto from the effects 
of the antitrust statutes. The proponents believe that investors would 
be more likely to assume the unusual hazards of foreign trade and 
investment if they could know with some certainty whether their 
activities would run afoul of the law. 

The National Foreign Trade Council supports the suggestion that 
there should be some instrumentality of Government which can weigh 
the interests of the United States, and determine whether the good 
does not outweigh the bad in some restricted foreign business prac- 
tices. It believes the Federal Trade Commission is the best qualified 
agency of the Government to make the determination of whether 
proposed conduct should be considered legal or illegal. It believes 
that proceedings before the Commission will be less onerous upon the 
business enterprises affected than the civil or criminal suits now 
brought by the Department of Justice. The International Coopera- 
tion Administration also believes that some procedure whereby in- 
vestors abroad may be advised on the determination under all relevant 
Government policies that their plans are either approved or disap- 
proved would be very helpful and desirable. In view of the uncer- 
tainty in the law, the Department of Commerce agreed that Congress 
might well consider the possibility of improving administrative pro- 
cedures for clearance of particular investment arrangements consis- 
tent with basic antitrust objectives in the goal of promoting more 
private investment abroad. 

The attitude of business toward the proposal for clearance by the 
Federal Trade Commission is that it is the criminal potentialities 
of our unclarified law that deter the individual and corporate foreign 
investor. He will submit to regulation, because that is prospective, 
but the criminal phase catches him after he has done something in 
good faith. The rule is expanded or changed, and he is caught years 
after. 

It was suggested that before issuing an order, the Federal Trade 
Commission should first find the act or conduct in question (a) di- 
rectly and significantly affects the foreign commerce of the United 
States in an adverse manner; and (b) is voluntary, that is, is not in 
compliance with, or incidental to compliance with the laws or regula- 
tions of a competent authority of a foreign government. 

The Department of Commerce believes it could offer assistance to 
the Federal Trade Commission by providing a factual judgment as 
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to the merits of the case from the standpoint of trade. It believes 
such an agency would be an appropriate one to consider the kind of 
evidence which could be gathered together to make the determination. 
Such a step by Congress would be an important one in clearing the 
atmosphere which is particularly necessary in the case of small-business 
men. The Department of Commerce is doing everything it can to 
interest small business in opportunities abroad and since the risks are 
great, adding to those risks the uncertainties of the antitrust law makes 
quite an obstacle psychologically. 

Advocates of this proposal contend it does not mean the Govern- 
ment should approve foreign investments made with restrictions pro- 
hibited by the antitrust laws. The problem is that there is great un- 
certainty as to what is prohibited. The statutes give no guide at all, 
and the court decisions either are conflicting, or are the cause of the 
uncertainty. Accordingly, they contend the solution is for Congress 
to state criteria to be considered in determining whether competition 
is unreasonably restrained, and provide for advance approval of trans- 
actions by a Government agency, which will balance our foreign trade 
policy with that of maintaining competition. 


RECOMMENDATIONS 


The complexity of the problems to be solved, the necessity for 
making certain basic policy decisions, and the difficulty of reconciling 
various conflicts in differing areas of the economy presented the ques- 
tion of what legislative procedure should be followed. It is my belief 
that the Congress might wait until completion of an entire study, and 
present a comprehensive revision of the basic policies and statutes. Or 
it might consider some of the basic conflicts, and endeavor to settle 
them during the course of a study. My own conclusion is that the 
complexity of the problems and irreconcilable differences of opinion 
make a single, comprehensive revision almost unobtainable. On the 
basis of the part of the study and investigation which have been com- 
pleted, it appears that an immediate start can be made on developing 
procedural and jurisdictional legislation. These are my recommen- 
dations: 


1. Hearings should be held to determine which of the proposals 
for eliminating the overlapping jurisdiction of the Department of 
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Justice and the Federal Trade Commission should be adopted. The 
desirability of achieving a uniform, consistent policy for maintaining 
effective competition is of sufficient importance to justify serious efforts 
to solve this problem now. Congress should decide whether it wishes 
to continue to have three different methods of enforcement and two 
methods of making judicial determinations, or a single enforcement 
method and a single judicial agency making the determinations. It 
is important to solve this problem without waiting to solve the sub- 
stantive economic policy questions. More effective enforcement ma- 
chinery will benefit the country whether major changes are made in 
the substantive laws, or whether they are retained in the present form. 
The arguments that a great deal of the present uncertainty may well 
be eliminated by centralizing enforcement are of sufficient weight to 
justify immediate action. 


2. Hearings should be conducted to consider the various proposals 
for making the merger law more effective. One of the major ques- 
tions before the Congress is to determine whether the present laws 
are adequate. Study has shown that the provisions with respect to 
mergers are not adequate. The problem of mergers is directly related 
to the problem of the increasing concentration of economic power in 
fewer and fewer corporations. Even though the Congress is still study- 
ing the question of what effect such concentration has on the econ- 
omy, and what the solution should be, there is substantial agreement 
that prohibiting certain kinds of mergers will put a brake on the 
continuance of the tendency of concentration to increase. The devel- 
opment of criteria now with respect to the type of mergers Congress 
believes should not take place may assist in determining what attitude 
to take toward the great concentrations which already exist. Many 
of the concentrations which have been criticized have been the result 
of mergers. 

It appears to be essential that stronger tests be devised immediately 
to distinguish between permissible and prohibited mergers, and to 
give the enforcement agencies authority to prevent the latter. 

If Congress sincerely believes that some types of mergers should 
be prevented, it must provide the enforcement agencies with pro- 
cedures and authority to do so. At the very minimum, advance notice 
to such agencies should be required for certain mergers. Serious 
consideration should also be given to requiring of advance approval 
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of the more important mergers which are believed to involve a major 
impact on any industry. 

3. Hearings should be held to determine what congressional policy 
should be with respect to foreign trade. There is considerable strong 
opinion that Congress has legislated in various areas in such a way 
that the executive and judicial branches of the Government often 
find conflicting congressional policies. In the foreign-trade area this 
conflict between some of the antitrust decisions and foreign-trade 
policy has apparently hampered both businessmen and _ interested 
Government agencies in sponsoring transactions which appeared to 
be economically desirable. Congress should provide guides and ma- 
chinery by which these conflicting policies may be weighed and a 
definite determination made. Consideration should be given to the 
proposal that the Federal Trade Commission be given authority to 
make a binding determination as to the legality of certain foreign- 
trade transactions, particularly licensing and investments, by approv- 
ing or rejecting them in advance of consummation. 


4. The Congress should continue to study the problem of con- 
centration in order to determine a policy which will enable us to 
retain the benefits of freedom of competition, and retain the eco- 
nomic structure of the country in a manner which serves the greater 
public interest. It is recognized that the industrial development of 
the country makes very large business organizations both necessary 
and desirable but the importance of preserving a free competitive 
system makes it appropriate to consider this matter of size and domi- 
nance from the standpoint of a sound economy and the public inter- 
est. The objective should be to achieve a balance between the bene- 
fits that may flow to the public from such efficiency as may result 
from the large size of business organizations, and the social and 
ultimately economic benefits of retaining small business units, which 
permits individuals the choice of independence or association with 
large organizations. 


5. The Congress should continue to study the basic conflicts in 
the antitrust laws, the many conflicting decisions, and the inconsis- 
tencies and uncertainties which exist, in order to recommend legisla- 
tion to achieve a uniform consistent policy of maintaining competition 
throughout the economy. 
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BIGNESS AND CONCENTRATION OF ECONOMIC POWER* 


One of the fundamental issues being studied by the Subcommittee 
is the proper relation of the antitrust laws to business size and con- 
centration. 

It has been asserted, with some justification, that the antitrust laws 
are inadequate to cope with the problems of bigness and concentra- 
tion of economic power. The antitrust policy of the United States is 
relatively uncomplicated when directed at restrictive trade practices. 
When monopoly power has been acquired by big corporations through 
predatory practices, the law may readily be applied to remedy the 
situation. But, where corporations increase their dominant position 
in a given market through means which are not in and of themselves 
wrongful, but nevertheless reduce the effectiveness of competition, 
the laws have been less successful. This failure of the law, whether 
attributed to legislative intent, administrative lethargy to judicial inter- 
pretation or to inadequate understanding indicated the need for- 
Congressional study. 

Vast changes have occurred in the size and structure of the Ameri- 
can economy since the Sherman Act became law. Great advances in 
technology, transportation, management, and distribution, which have 
made possible the incredible growth of our economy, have brought 
great benefits to the American people as attested to by the high and 
still-increasing standard of living which we enjoy and of which we 
are so justly proud. At the same time, an industrial transformation 
so dynamic and far-reaching has inevitably been accompanied by 
destruction of old ways of doing business and the creation of new 
patterns. 

One of the most striking changes which has taken place is in the 
size and power of business firms. Many factors in our present busi- 
ness system undoubtedly contribute to, and in some cases, necessitate, 
large size and result in a high degree of concentration. If bigness and 
concentration give cause for concern, it is not because of a failure to 
appreciate the material benefits which we have derived from mass pro- 
duction or a failure to recognize the place of large-scale enterprise in 


* This section was part of an address delivered by the author before the National 
Academy of Economics and Political Science, May 1, 1956 in Washington, D. C., 
following his resignation from the Subcommittee. 
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the economic world. Rather, such concern stems from a deep-rooted 


sensibility of the need for maintaining adequate opportunities for 
the same kind of individual initiative, and adequate freedom for the 
same kind of business innovation, which to a large extent have made 
possible the progress we have achieved. It is with this awareness of 
the benefits which have accrued to our economy that Congress again 
determined to review the antitrust statutes and their efficacy in safe- 
guarding an economic climate conducive to economic well-being. 
This determination was expressed in the program of the Subcommit- 
tee of which I have had the opportunity to be chief counsel. 

In the course of its inquiry the Subcommittee received a wide 
range of proposals for dealing with the antitrust problems engendered 
by business size and concentration. Some have suggested placing a 
limit or ceiling on business size either in terms of absolute size or of 
a given percentage of an industry or market. Others have proposed 
that the government be empowered to prevent business integration 
not justified by production or distribution economies and to compe! 
the reorganization of excessively large enterprises. A number of econ- 
omists have maintained that the basic antitrust problem at the present 
time is not so much business size as such, but rather “oligopoly,” i.e., 
the domination of industries or markets by relatively few producers 
whose competitive behavior is characterized by “mutual forbearance” 
instead of active rivalry. Others believe that if a business has grown 
to large size without resort to unfair or predatory practices the govern- 
ment should have no right to regulate that size. Still others stress the 
need for a “positive approach” to the problems of business size and 
concentration, such as measures for strengthening smaller enterprises 
or facilitating the entry of new enterprises into industries where such 
entry is now extremely difficult if not virtually foreclosed. 

We recognized that intelligent action in a field so complex and 
controversial must be based upon (a) a comprehensive body of eco- 
nomic information relating to the size and structure of American busi- 
ness, and (b) the systematic study of the behavior of specific large 
business enterprises and specific business situations. Early in our study 
we noted a serious deficiency with respect to the availability of com- 
prehensive statistical and analytical data concerning the facts of size 
and concentration in industry and finance. The Subcommittee has 
arranged for the preparation of an extensive body of information on 
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the subject of concentration in industry based upon the 1954 Census, 
and plans to issue a report analyzing and interpreting these data. 

In order to obtain a close insight into the workings of large cor- 
porations in our business system, the Subcommittee undertook a “case 
study” of the biggest manufacturing enterprise in the United States, 
in fact, in the world, the General Motors Corporation. General Motors 
does not appear to be typical of companies which tower over an in- 
dustry. Despite the high degree of concentration which exists, the 
automobile industry is generally considered to be highly competitive 
Since the automobile industry does not appear to follow the competi- 
tive (or non-competitive) pattern of other industries dominated by 
the few, it presents certain unique problems. Whether or not Gen- 
eral Motors represents a typical example of the phenomena of bigness 
and concentration of economic power, we believed that a thorough 
study of a corporation which has such tremendous impact on the 
American economy was in order. On April 25, 1956, the Subcom- 
mittee made public Sen. Doc. 1879, a staff report of this case study. 
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THE PLACE OF ECONOMIC AND MARKET ANALYSIS 
IN ANTITRUST ADMINISTRATION* 


by 


Puitie C. NEwMAN** 


Many times one hears economists bewail the present state of the 
monopoly and often blame this sad state on the fact that what are pri- 
marily economic and marketing problems are handled by uninformed 
amateurs—lawyers and judges. Findings of fact are made at the dis- 
trict court level and the judge who handles the antitrust case in ques- 
tion may not handle another in several years. Many eminent judges 
have themselves commented caustically on the antitrust laws in gen- 
eral, and the difficulties of fitting antitrust cases into normal court 
procedure in particular. In a letter to a friend Oliver Wendell Holmes 
stated : 


“T don’t disguise my belief that the Sherman Act is a humbug, 
based on economic ignorance and incompetence.” * 


Much later, in 1949 we have the troubled plaint of Justice Jackson 
in his famous dissent in the Standard Stations case. 


“It is indispensable to the Government’s case to establish that 
either the actual or the probable effect of the accused arrange- 


* See on this general subject: 


Current Business Studies No. 18: The Growing Role of Economic Data in 
Judicial and Administrative Proceedings, The Society of Business Advisory Pro- 
fessions, New York, 1954; Market—A Concept in Anti-Trust. Columbia L. Rev. 
54 :580-603, Ap. '54; Blockhard and Sacks, The Relevance of Economic Factors 
in Determining Whether Exclusive Arrangements Violate Section 3 of the Clayton 
Act, Harvard L. Rev. Vol. 65 No. 6 April 1952; Trial of Economic and Tech- 
nological Issues of Fact. G. H. Dession. Yale L.J. 58: 1019-49, 1242-71. Je.-Jl. 
49; Clayton Act and the Transamerica Case. P. C. Neal. Stanford Law Review 
5:179-232 July 1953; A. E. Sawyer: Use of Economic and Statistical Data of 
Market Behavior: Planning Compilation and Presentation—Lectures on Federal 
Anti-Trust Laws, 1933 Summer Institute. Law School, University of Michigan, 
Ann Arbor, Mich. 


** Ph.D., a consulting economist, Englewood, N.J. 


1 Holmes-Pollock letters (1941), p. 163. 
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ment is to substantially lessen competition or tend to create a 
monopoly.—I regard it as unfortunate that the Clayton Act sub- 
mits such economic issues to judicial determination. It not only 
leaves the law vague as a warning or guide, and determined 
after the event, but the judicial process is not well adapted to 
exploration of such industry-wide, and even nation-wide qucs- 


tions.”’ ? 


He went on to urge his brethren to force both parties to supply eco- 
nomic and marketing data to the court as to the state of the industry 
in question and the feasibility of alternate legal solutions. Without 
such economic and market analysis concluded the Justice, “-a judi- 


cial decree is but a guess in the dark.” * 

In a footnote to the majority decision in this case Justice Frank- 
furter tacitly conceded the justice in the dissent but felt that the courts 
are not equipped to undertake the necessary studies and passed the 
buck back to the Federal Trade Commission in these words: 


“The dual system of enforcement provided for by the Clayton 
Act must have contemplated standards of proof capable of ad- 
ministration by the courts as well as by the Federal Trade Com- 
mission and other designated agencies.—Our interpretation of the 
Act therefore, should recognize that an appraisal of economic 
data which might be practicable if only the latter were face with 
the task might be otherwise for judges unequipped for it either 
by experience or the availability of skilled assistance.” * 


In this case the issue before the Court was whether exclusive supply 
contracts with independent dealers in petroleum violated Section 3 of 
the Clayton Act. In a 6 to 3 decision, the Supreme Court ruled that 
the requirement that the Government show that the effect of the con- 
tracts “‘may be to substantially lessen competition” could be met simply 
by proof that the amount of “commerce” covered by the contracts 
was substantial. It backed up the trial judge’s finding that a lessen- 
ing of competition automatically resulted from the exclusive supply 


2 337 US. 293, 1063 (1949). 
3 Ibid. 
4 Ibid. 
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contracts. Not only was no attempt made to assess the effects of the 
agreements on competition, but the defense was prohibited from intro- 
ducing such economic data on its behalf on grounds of irrelevancy. 
This case marks a high water mark in the ignoring of the economic 
consequences of a decision. What should have been, at least in part, 
a trial of an issue of fact, became a springboard for a ruling of sub- 
stantive law. Why did not the court demand scholarly presentations 
of the market factors involved from plaintiff and defendant? Why 
did they not 


“hear all relevant evidence from both parties and weigh not only 
its inherent possibilities of verity but also compare the experience 
disinterestedness and credibility of opposing witnesses.” > 


Instead the court automatically found a violation based on mere 
assumption and even refused to consider proffered evidence to the 
contrary. 

This case is presented here by way of example of the way courts 
sometimes go in for an undue relaxation of the rules of evidence to 
arrive at a decision instead of going to the trouble of finding out the 
facts. Here we find a court applying a different rule of substantive 
law in interpreting a statute than an administrative agency, because the 
majority feel that they lack the experience and competency necessary 
to permit the introduction of evidence of an economic nature. Is 
this not carrying humility a bit too far? Logically, a court following 
this line of reason may have to abdicate when presented with cases 
involving even more complicated economic and marketing issues. 
Before that happens it is to be hoped that a formula can be arrived 
at whereby judges can get the necessary assistance from expert econo- 
mists. 

Several recent cases give us hope that some trial judges in anti- 
trust cases have found a way to ease their burden by adopting the 
concept that the crux of Sherman Act violations was “market domina- 
tion” and that, this being an economic concept, economists can help, 
both in defining the market, and in ascertaining the degree of domina- 
tion. 


5 Ibid. 
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In the famous Cellophane case® the Government relied on theo- 
retical assumptions as in the Standard Stations case but the trial judge 
said that the facts of market control must be studied, and permitted 
the defendant, du Pont, to offer economic evidence in its defense. The 
judge even attended the Packaging Show in Atlantic City to see at 
first hand the nature and power of cellophane’s competitors in the 
field of flexible packaging. After hearing a great amount of market- 
ing and economic evidence, he concluded that, cellophane competed 
actively with wax paper and glassine and was in no position to 
dominate the entire flexible packaging market. There was no such 
thing as an exclusive market for cellophane alone. 

Even more famous is the United Shoe Machinery case? in which 
a Harvard economist served as economic advisor to Judge Wyzanski 
(although disguised as a law clerk!) and was of great assistance to 
the court. Neither the Government nor the defendant did a good job 
in defining the limitations of the market for certain products. Ac- 
cording to Professor Kaysen, the Harvard economist in question, the 
court relied on examination of United’s business records in delimiting 
the market. These records consisted of market surveys, sales reports, 
correspondence and the like. Judge Wyzanski went even further and 
told the Government that he could not entertain a petition for dissolu- 
tion unless he was supplied with a detailed economic brief as the prob- 
able economic and business consequences of such a dissolution. 

As Judge Leahy succinctly stated in the previously cited Cellophane 
case 


“The need for market analysis is the teaching of every major 
monopoly power case since Judge Hand’s ALCOA decision. . . .” * 


It is certain that the use of economic experts has increased by leaps 
and bounds in recent years, especially after the courts have tacitly 
adopted an economic view of monopoly in many important cases. Five 
movie companies charged in October 1955, with conspiracy for 
withholding 16 mm prints of feature pictures employed a Stanford 


6 US. v. E. 1. du Pont de Nemours & Co., 118 F. Supp. 41 (D. Del. 1953). 


7 US. v. United Shoe Machinery Corp., 110 F. Supp. 295 (D. Mass. 1953), aff'd 
347 US. 521 (1954). 


8 Ibid, 
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Research Institute Economist to prepare an economic survey of the 
television broadcasting industry to be used in their defense. The 
Government attorneys cross-examined the economist both on his sources 


and on his methods of analysis in an effort to discredit his testimony. 
The walls seem to be breaking down. Albert Sawyer has prepared 
many excellent surveys for defense counsel in antitrust cases and the 
writer has sometimes been of assistance along these lines. However, 
in spite of these exceptions, it is fair to say that many courts do not 
yet fully accept the admissibility and importance of economic proof 
and economic concepts in an adversary proceeding. And many law- 
yers do not use economists or market specialists in preparation of their 
antitrust cases. Lastly, as the circumstances in the appointment of 
Professor Kaysen in the Shoe Machinery case, should show, too little 
consideration has been given to the inclusion of provisions for economic 
experts in judicial budgets. Surely, the Judicial branch of the gov- 
ernment is as entitled to expert and impartial economic advice as the 
legislative and judicial. 

It is time to consider some of the reasons for this lag on the part 
of the legal profession in utilizing the talents of economic experts 
in cases before administrative and judicial tribunals. 

First, the courts are the exclusive forum of lawyers. An expert— 
economic or otherwise—comes in only by invitation and to serve the 
ends of plaintiff or defendant counsel. Lawyers tend to look askance 
at practice of any phase of law by a non-lawyer. In the case of a 
certified public accountant the expert is at least a fellow professional 
licensed by the State. There are as yet no State-established standards 
for economic experts, nor any sanctions for the unauthorized practic 
of economics. In some uninformed segments of the business com- 
munity, moreover, there is a distinct prejudice against economists 
stemming, perhaps from New Deal days. In many ways, the econo- 
mist is the man of power in this century and one distrusts power in 
the hands of a man whose thinking one does not understand. The 
statistical tools of market analysis have been developed to a high level 
and millions of advertising dollars are spent in directions indicated by 
the surveys. Highly accurate methods of conducting market surveys 
on the basis of carefully stratified samples have been worked out. 
Economists and mathematicians are teaming up in introducing linear 
programming and operations research into many large corporations. 





748 THE ANTITRUST BULLETIN 


But all these developments are new even to the most innovating of 
businesses, and the law is a notorious laggard. 

There is another factor—that of cost. Antitrust suits are expensive 
to defend and detailed and scientific market analysis makes it even 
more expensive. Lawyers are only human if they hate to part with 
any part of their fee, unless they feel that there is no escape. Some 
may even remember that they majored in economics as an under- 
graduate and be bitten by the “do-it-yourself” bug. Companies who 
have hired house economists for reasons of prestige or as an adjunct 
to their public relations department may feel that this is an opportunity 
for said house economist to earn his salary. The fact that he hasn’t 
specialized in industrial structure and monopoly problems seems im- 
material to busy executives who are not yet sure that that economists 
are really necessary. The Government rarely hires economists on a 
consultant basis in antitrust work, and no provision has yet been made 
whereby trial judges can have the benefit of expert advice in the field. 
Until this is done and until the law firms prominent in antitrust work 
use economists more frequently, there will be no financial incentive for 
economists to become more expert in this field. Market research, 
financial analysis, and security analysis offer steadier employment, and 
less resistance. 

The economists are not entirely blameless in this matter. Only 
a minority possess the skills in market analysis, statistics and account- 
ing necessary to to a first rate performance in this difficult field. The 
minimum requirements would appear to be a Ph.D. from a good 
university and several years of experience in one of the government 
agencies dealing with problems of business regulation. A knowledge 
of cost accounting, legal procedure and terminology, and industrial 
processes would be of great value. How many economists are there 
with this sort of background? If we wish to be respected and to com- 
mand the fees we deserve we must raise the standards of our profession. 
In Mexico and other Latin countries one may be licensed (licenciado) 
by the State after completion of a stated course and the passing of 
an examination. Perhaps something similar could be established in 
this country some that a cadre of men would develop capable of per- 
forming reliably as economic experts in hearings and trials before 
administrative and judicial tribunals. Moreover, the professional as- 
sociations of economists might well set up elite rosters of specialists 
along these lines and organize a campaign of publicity and promotion 
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to impress business with the great potentialities which lie in greater 
use of economic experts. Or perhaps the so called “operating econo- 
mists” (as opposed to the theorists and quasi-philosophers) may form 
their own association. 


Most important for purposes of our analysis is the fact that lawyers 
and economists look at monopoly problems in different ways. To a 
lawyer monopoly connotes restrictive or abusive practices; to an econo- 
mist it means control of the market. The economist defines markets 
by the number of buyers and sellers in them as competitive, monopo- 
listic of oligopolistic. These categories of market structure can be 
defined and measured. The economist realizes that perfect competition 
is a rarity and that most important markets are characterized by 
various degrees of oligopoly (a few sellers and many buyers). He 
realizes too, that each oligopolistic market situation has various degrees 
of competition and monopoly. Terms like conspiracy and collusion, are 
on the whole outside the scope of his analysis, which concerns itself 
with price determination and the equilibrium of the firm or industry. 
Show an economist the price movements of an industry over a period of 
time and he will tell you whether the industry is characterized by 
competition or administered pricing. Under competition he would 
expect price movements to fluctuate constantly through time in re- 
sponse to the free play of the forces of supply and demand. Under 
any system of administered pricing, price changes would look on a 
chart like a series of plateaus, as below 


COMPETITION ADMINISTERED FRICING 
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Now let us suppose that such charts could be constructed for an 
industry in an antitrust case. Under what conditions could they be 
introduced as economic evidence and how persuasive would they be 
to the judge or jury? 
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To go further, suppose the economist’s evidence was based on a 
carefully stratified sample, using approved statistical measures, would 
the evidence presented be acceptable and persuasive? How can a trial 
judge, unaccustomed as he is to mathematical and statistical analysis, 
cope with such evidence? The resultant problem of communications 
is a great one. The problem of assisting judges in the occasional trials 
of an issue of fact requiring use of scientific, or quasi-scientific method, 
is an even greater one and one that many jurists are not yet prepared 
to face. If the market research agencies spend millions to find out who 
in the family buys soap, can we not spend thousands on the research 
necessary for an intelligent divestiture order or the policing of a con- 
sent decree which amounts to little less than the market regulation of 
a giant industry? Many judges have complained that trial procedure 
is at best a costly and badly imperfect way of dealing with the proper 
market structure and functioning of an industry; without access to the 
necessary facts the trial judge’s position is even more difficult. 

The increasing use of consent decrees in antitrust cases may or 
may not result in increasing use of economic or market analysts, de- 
pending on the procedures and attitudes of the Department of Justice. 
The decree itself is determined by a sort of private collective bargain- 
ing; when it comes to the judge there is nothing for him to judge. 
He assumes the role of formalizer and enforcer. The considerations, 
economic and other, behind the decree are not available to the public. 
Only the handful of counsel who have participated in the negotia ‘ion 
of consent decrees can honestly express an opinion as to whether the 
procedures and considerations involved smack more of science or horse 
trading. It is certain, however, that the parties are not bound by formal 
rules of evidence, and that conceivably, both the Government and 
the defense could rely heavily on market studies. The Department of 
Justice and the Federal Trade Commission have always used their 
house economists for economic studies; defense counsel only oc- 
casionally. The present writer does not know of any large law firm 
which employs professional economists on a full time basis. They 
think they do not need them; they are wrong. In the long run staff 
economists would come cheaper than paying part-time consultants 
high fees. The traditional fields once reserved to the lawyer have been 
invaded by the consulting economist, the tax accountant, the indus- 
trial relations specialist, to name but a few is that the area of knowl- 
edge necessary to conduct human affairs has grown so vastly in the 
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Twentieth Century that the average law firm is not able to render a 
specific and balanced service for some of its clients without calling in 
these specialists. If they are not called in, the client, realizing that he 
is not getting what he wants, goes to these specialists. 

Finally, one great difficulty economists have faced in some antitrust 
proceedings is the necessity to make predictions as to the effect of a 
proposed remedy on the future well-being of an industry. Economists 
are not prophets. Typically, a judge is asked to divest a company of a 
subsidiary, to dissolve a cartel, to outlaw a basing point arrangement, 
or to grant any of such government prayers for relief. What will be 
the effect of his decision on the operation of the industry in question. 
This requires expert opinion and forecasting on the part of the econo- 
mist, and forecasting is always hazardous. But the judge must consider 
the economic effects of alternative remedies and the economist, as ex- 
pert, must be prepared to predict what is likely to happen, if each of 
several alternatives is adopted. 

It is generally agreed that there are few if any perfectly com- 
petitive markets and that every contract or agreement has elements of 
restriction in it. The judge who is asked to apply a remedy as drastic 
as the dissolution or dismemberment of an enterprise cannot be blamed 
if he ponders whether the cure is not worse than the disease. At 
least one judge has asked the government not to ask for such drastic 
remedies without presenting a detailed economic brief as to what the 
economic consequences of the “remedy” are likely to be. This requires 
a “before and after” market analysis of the industry, which is beyond 
the resources of the trial judge. 

Now that bench and bar are beginning to see the necessity of using 
statistical and economic data of market behavior in deciding antitrust 
and similar cases, the remedy is not far off. Government agencies in 
the regulatory field have been using economists for a long time. Private 
companies in regulated industries like oil and aviation are building 
up rather large economic staffs. Increasing use of economists as con- 
sultants by private business and by their lawyers will grow as cases 
turn more and more on the economic factors involved. But what 
formula can be devised to make economic consultants available to the 
courts? That is the problem. 

As economic issues become more important and more complicated 
with the increase in the size of the economy and complexity and sub- 
tlety of regulations, both Government and defendant may be relied 











752 THE ANTITRUST BULLETIN 


on to pile lengthy economic briefs on the trial court. Where can the 
judges get economic experts, to analyze and weigh the conflicting 
claims? One possibility is to provide the judge with a panel of 
economic experts as one has a panel of arbitrators. Appointment to the 
panel should depend on reputation and standing in the economic 
fraternity. Some minimum requirement such as a Ph.D. in economics 
might be desirable. Another possibility would be to provide the 
federal courts with a corps of permanent employees who are at once 
trained economists and learned enough in the law to understand legal 
thought and problems. Since the executive and legislative branches of 
the government have long had the benefit of legal and economic coun- 
sel there appears to be no reason to discriminate against the judicial 
branch. 

Yet the courts themselves are not thoroughly convinced of the 
necessity of such help and little progress can be made until the need 
is realized. The present writer wrote to the justices of the United 
States Supreme Court some time ago inquiring as to where they ob- 
tained economic data in judging cases with heavy economic implica- 
cations, like antitrust, and whether they would welcome such assistance 
on a permanent, systematic basis. Only one justice was unsympathetic 
to the idea, saying in part: 


““My impression is that it would not be advisable to have economists 
as advisors to the Court. I am sure that if each justice had such 
an advisor there would be such a variety of views among them 
that no satisfactory solution could be reached. . . . I believe 
that economists here would not be helpful and their learned 
briefs would require additional reading for which we do not have 
the time.” 


Another reply appreciates the necessity of the Court receiving 
“relevant illumination on matters which are inevitably entangled with 
legal issues demanding adjudication” but feels that selection of a panel 
of impartial economists to advise the Court would be an extremely 
difficult matter, administratively and politically. Still another states 
that the need for economic help does arise on occasion and when it 
does, reliance is placed on the law clerks and on the staff of the Su- 
preme Court and Congressional libraries. If this use of library staff 
is general, perhaps economic experts, could be placed on the staff 
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of the Supreme Court Library, as they have long been on the Legisla- 
tive Reference Section of the Library of Congress. Let us repeat 
however, that the finding of fact upon which the substantive rule of 
law depend is made on the District Court, and not the Supreme Court 
level, and there is where the aid of economic and marketing experts 
is needed most. 


In summary, the courts have the burden of determining complex 
economic controversies. This involves the finding of facts such as mar- 
ket definition, market area, market structure, undue curtailment of com- 
petition, monopolization, tendency toward monopoly, which have no 
precise or easy meaning in law or economics. The conventional rules 
of evidence are not well suited for the presentation of evidence of an 
economic or marketing nature, and some adjustment must be made ii 
lengthy, tedious and extremely costly trials (which sometimes solve 
surprisingly little at the end) are to be avoided, and the process of 
trade regulation made as rational as possible. 
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Supreme Court (Box Score) October 1955 Term 
(pending as of March 26, 1956) 


Dkt. 5—United States of America v. E. I. du Pont de Nemours 
& Co. (U.S. D. C., Delaware), June 11, 1956, Judgment Affirmed. 

This case presents a question of whether the District Court com- 
mitted error when, in determining whether duPont possessed monop- 
oly power over trade, used as a basis of such determination the market 
for “flexible packaging materials” rather than the narrower market 
of cellophane. A second question presented is whether duPont pos- 
sessed monopoly powers and, if so, was such power achieved or used 
in a manner condemned by Section 2 of the Sherman Act. 


Dkt. 34—Sears, Roebuck and Co. v. Bruce A. Mackey (Seventh 
Circuit), June 11, 1956, Judgment Affirmed. 

The District Court in this action had ordered a dismissal of certain 
portions of the antitrust complaint without leave to amend and directed 
the entry of judgment as to dismissal. The court below held the order 
to be final and under the Rules jurisdiction was automatically con- 
ferred. Petitioner contends that the dismissal of some but not all 
claims does not automatically confer jurisdiction in the Court of 


Appeals. 


Dkt. 76—The Cold Metal Process Co. v. United Engineering & 
Foundry Co. (Third Circuit), June 11, 1956, Judgment Affirmed. 

The holdings and issues herein presently are substantially identical 
to those in Dkt. 34 as described above. 


Dkt. 132—Holophane Company, Inc. v. United States of America 
(U. S. D. C., Southern Ohio), June 8, 1955 Appeal filed. Oct. 10, 
1955 Probable jurisdiction is noted. Mr. Justice Harlan taking no 
part, and case now awaiting argument. 
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A principal question presented by this appeal is whether a district 
court, upon finding that an American company has conspired with 
foreign companies to divide world market in violation of Section 1 of 
the Sherman Act, has the upower to direct American company affirm- 
atively to compete in the foreign territory which has been allocated 
to its co-conspirators. 

A second question is whether contracts imposing territorial and 
other restrictions upon parties to the sale of a business are per se 
violations of the Sherman Act, and whether such contracts become 
per se unlawful when made between corporations formed under the 
laws of different countries and divide the geographical parts of the 
world in the markets among the contracting parties. 


Dkt. 151—United States of America v. E. I. du Pont de Nemours 
& Co. et al. (U.S. D. C., Northern Illinois), June 14, 1955 Appeal 
filed. Oct. 10, 1955 Probable jurisdiction is noted, Mr. Justice Clark 
and Mr. Justice Harlan taking no part, and case now awaiting 
argument. June 11, 1956 Motion to schedule case for December argu- 
ment denied. 

The questions presented are (1) did the acquisition of a controlling 
stock interest in automobile manufacturer by a chemical company 
coupled with participation in manufacturer's management have the 
probable effect of substantially lessening competition between the com- 
panies in violation of Section 7 of the Clayton Act, and (2) did the 
District Court commit error in its findings and conclusions that the 
chemical company’s acquisition of stock and participation in manage- 
ment of the automobile company constituted a combination in violation 
of Section 1 of the Sherman Act. 


Pies ieee 





Dkt. 410—American Airlines, Inc. v. North American Airlines, 
Inc. (District of Columbia Circuit), Sept. 21, 1955 Petition filed. 
Nov. 14, 1955 Petition granted, case transferred to summary calendar. 
March 6 and 7, 1956, Oral argument presented and now awaiting 
decision. 

The question presented is whether the Civil Aeronautics Board 
when acting under Section 411 of the Civil Aeronautics Act of 1938, ; 
as amended (49 U. S. C., Section 491), had jurisdiction to enter an 
order directing respondent North American Airlines, Inc., operating 
in air transportation in competition with petitioner American Airlines, 
Inc., to cease and desist from using the name “North American Air- 
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lines, Inc.,” “North American Airlines,’ “North American,” or any 
combination of the word “American.” 


Dkt. 448—United States of America v. McKesson & Robbins, Inc. 
(U. S. D. C., Southern New York), June 11, 1956, Judgment Re- 
served and Remanded. 

The question presented is whether the McGuire Act exempts from 
the provisions of Section 1 of the Sherman Act, fair trade agreements 
between a manufacturer and independent wholesalers where the manu- 
facturer itself sells at wholesale in competition with the independent 
wholesalers bound by the fair trade agreements. 


Dkt. 485—United States Gypsum Company v. National Gypsum 
Company (U.S. D. C., District of Columbia), Oct. 24, 1955 Appeal 
filed. Jan. 16, 1956, noted Probable jurisdiction, Mr. Justice Clark 
taking no part, case now awaiting argument. 

The question presented is whether, after a civil antitrust suit in 
which a conspiracy to fix prices by means of patent licensing had 
been charged by the United States against USG and its co-defendant 
patent licensees, a final decree is entered against defendants, but that 
final decree does not bar and the Department of Justice does not 
oppose suits by USG to recover reasonable compensation for use 
made by others of USG patents prior to entry of the final decree, 
the filing of such suits by USG against the co-defendant patent 
licensees in the antitrust suit constitute a misuse of USG patents. 


Dkt. 658—North American Air Coach Systems, et al. v. North 
American Aviation, Inc. (Ninth Cir.), Feb. 2, 1956, Petition filed. 
April 30, 1956, Petition denied. 

The question presented is whether it was error for the Court of 
Appeals to find as a matter of law that respondent, a user of un- 
registered trade name “North American,” although engaged only in 
the manufacture of aircraft was entitled to the exclusive use of the 
trade name even in connection with air transportation to the exclusion 
of a company whose business is restricted to airline transportation and 
is not engaged in any competition with such user. 


Dkt. 667—Tractor Training Service, et al. v. Federal Trade Com- 
mission (Ninth Cir.), Feb. 6, 1956, Petition filed. Apr. 2, 1956, 
Petition denied. 
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The question presented is whether the FTC may substitute Trial 
Examiners on the grounds of convenience and economy over defen- 
dant’s objection which is based upon: 


(a) The provisions of Sec. 11 (5 U.S. C. A., Sec. 1010; Federal 
Trade Commission Rule XIV) requiring that examiners “be assigned 
to cases in rotation...” 


(b) The provision of Sec. 7(a) ( U. S. C. A., Sec. 1006 (a); 
Federal Trade Commission Rule XV (d), specifying the circumstances 
in which a substitution of hearing examiners may be made. 


(c) The provisions of Secs. 5(c), 7(b) and 8(a) (5 U.S. C.A,, 
Secs. 1004(c), 1006(b), 1007(a); Federal Trade Commission Rules 
XIV (8) and XXII), requiring that the initial decision in a proceeding 
such as herein involved shall be made by the trial examiner who 
heard the evidence unless he shall have become “unavailable.” 


Dkt. 658—North American Atrcoach Systems, etc. v. North Ameri- 
can Aviation, Inc. (Ninth Circuit), Feb. 2, 1956, Petition filed. Apr. 
30, 1956, Petition denied. 


Dkt. 667—Tractor Training Service, et al. v. Federal Trade Com- 
mission (Ninth Circuit), Feb. 6, 1956, Petition filed. Apr. 2, 1956, 
Petition denied. 


Dkt. 681—Charles Lawlor, etc. v. The Honorable, The United 
States Court of Appeals for the Third Circuit, etc. (Third Circuit), 
Apr. 7, 1956, Motion for leave to file Petition for Writ of Mandamus 
filed. May 28, 1956, Motion denied. 


Dkt. 811—Fay M. Whitsell v. Ernest B. Alexander, et al. (Seventh 
Circuit), Mar. 30, 1956, Petition filed. May 14, 1956, Petition denied. 
Mr. Justice Harlan taking no part. 


Dkt. 848—United States of America v. United States Vanadium 
Corp., et al. (Tenth Circuit), Apr. 11, 1956, Petition filed. May 21, 
1956, Petition denied. 


Dkt. 849—Electro Metallurgical Sales Corp. v. United States of 
America (Tenth Circuit), Apr. 11, 1956, Petition filed. May 21, 
1956, Petition denied. 


Dkt. 858—Federal Trade Commission v. National Lead Co., The 
Sherwin-Williams Co., The Eagle-Picher Co., Anaconda Copper Min- 
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ing Co., et al. (Seventh Circuit), Apr. 13, 1956, Petition filed. June 
4, 1956, Petition granted, and case now awaiting oral argument. 


Dkt. 877—National Lead Co., et al. v. Federal Trade Commission 
(Seventh Circuit), Apr. 18, 1956, Cross-Petition filed. June 4, 1956, 
Cross-Petition denied. 


Dkt. 896—Patrick McHugh v. United States of America (First 
Circuit), Apr. 24, 1956, Petition filed. June 4, 1956, Petition denied, 
Mr. Justice Black is of the opinion certiorari should be granted. 


Dkt. 954—William Radovich v. National Football League, et al. 
(Ninth Circuit), May 18, 1956, Petition filed, and now awaiting ac- 
tion. 


Dkt. 955—Federal Trade Commission v. The American Crayon 
Company (Sixth Circuit), May 18, 1956, Petition filed, and now 
awaiting action. 


Other Federal Courts 


Park and Tilford Distillers Corp. v. Distillers Co., Ltd. (D. C. 
S. D. N. Y., April 3, 1956). Park and Tilford Distillers Corporation 
filed a $90,000,000 civil antitrust suit against four major world dis- 
tillers and ten subsidiaries. 

The defendants were: the Distillers Company, Ltd., of Scotland, 
world’s largest producer of scotch whisky; Seagram, Ltd., and Hiram 
Walker-Gooderham & Worts, Ltd., Canadian concerns, and the Na- 
tional Distillers Products Corporation of this country and their sub- 
sidiaries. They were charged with monopolizing the importation and 
distribution of scotch whisky, gin and cognac. 

The action specifically charged the Distillers Company, Ltd., with 
limiting the amount of scotch whisky, produced in Scotland and ex- 
ported to the United States, allocating the amount of scotch whisky 
blended, bottled and exported by each of its subsidiaries to the United 
States under Distillers Company brands, and fixing the prices of scotch 
whiskies exported to the United States. 

It was also alleged to regulate the price at which scotch whisky 
is resold by importers in the United States, regulating the distribution 
practices and policies in the United States, policing and enforcing 
price restraints and distribution practices and preventing importers 
and distributors from handling rival products. 
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Park & Tilford said it had contracts since 1933 for sole distribu- 
tion of Vat 69 scotch whisky, Booth’s gin and Martell cognac. J. & F. 
Martell, Inc., New York distributor for Martell of France, was also 
named as a defendant. 


Park & Tilford said these contracts were terminated last year and 
that Distillers Company appointed National as the sole distributor 
for Vat 69, Hiram Walker the distributor for Booth’s gin, and Sea- 
grams as distributor of Martell’s cognac. 

The suit charged that Distillers Company had established a cartel 
by eliminating competition, combining with competitors and systema- 
tically acquiring the business of rival distillers. 


United States v. Meredith Publishing Co., et al. (D. C. N. Y., 
May 15, 1956). Two consent judgments have been entered in the 
civil antitrust case pending against the Meredith Publishing Company 
of Des Moines, Iowa, and four wholesale book distributors. 


The civil complaint was filed May 11, charging Meredith Pub- 
lishing Company and four wholesale book distributors with conspiring 
to boycott discount houses and other retailers in the New York Metro- 
politan area who sell Meredith books at prices below those prescribed 
by the publisher. 

One of the two consent judgments entered today applied to Mere- 
dith and the other applied to three of the four defendant wholesale 
book distributors: 


Dimonstein Book Co., New York City 
Bookazine Co., New York City 
Baker Taylor Co., Hillside, New Jersey 


The judgments each enjoin agreements to fix or maintain the 
prices for the sale or resale of Meredith books and agreements to boy- 
cott. The consenting defendants are also enjoined for a one-year 
period from exercising in Metropolitan New York any rights accruing 
to them by virtue of the Miller-Tydings or McGuire Acts, whereby they 
may be entitled to “fair trade” Meredith books according to the pro- 
visions of applicable state fair trade laws. 

The case remains for disposition as to Periodical Distributors of 
Greater New York, Inc., a wholesale book distributor named in the 
complaint which did not join in the consent judgments. 
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United States v. Publishers Association of New York City, et al. 
(D. C. S. D. N. Y., May 22, 1956). The entry in federal court in 
New York City of four separate consent judgments against the re- 
maining defendants in the Government’s civil antitrust litigation in 
the advertising industry was announced. 

The defendants involved in the decrees entered were the Publishers 
Association of New York City, Associated Business Publications, Inc., 
New York, Periodical Publishers Association of America; New York 
and Agricultural Publishers, Inc., Chicago, Illinois. The entry of 
these judgments successfully terminates the proceedings. 

The Government’s complaint, filed May 12, 1955, charged the four 
defendants who today consented to entry of judgment against them, 
together with The American Association of Advertising Agencies, Inc., 
and The American Newspaper Publishers Association, with combin- 
ing and conspiring in restraint of interstate trade in newspaper and 
periodical advertising in violation of Section 1 of the Sherman Act. 
Consent judgments were entered against the American Association of 
Advertising Agencies, Inc., and the American Newspaper Publishers 
Association on February 1, 1956, and April 26, 1956, respectively. 

The Government’s complaint charged that the defendants entered 
into a continuing agreement pursuant to which the defendant pub- 
lishers’ associations adopted substantially uniform standards for recog- 
nition of advertising agencies and agreed that only those agencies so 
recognized would receive credit and agency commissions. It also 
charged that the defendants agreed that agency commissions would be 
fixed and maintained at 15% of the publisher’s gross rate for adver- 
tising. Each defendant association was additionally charged with con- 
spiring with its members, pursuant to which conspiracy the members 
agreed to adhere to the arrangements made among all the associations. 

The four judgments entered are substantially identical. Each 
of the consenting defendants is enjoined from entering into or follow- 
ing any course of conduct, agreement or understanding (1) establish- 
ing or stabilizing agency commissions; (2) requiring, urging or re- 
questing any advertising agency to refrain from rebating or splitting 
agency commissions; (3) requesting any media to deny or limit credit 
or agency commission due or available to any advertising agency; (4) 
establishing or formulating any standards of conduct or other quali- 
fications to be used by any media or any association of media to 
determine whether media should or should not do business with or 
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recognize any advertising agency; (5) requesting any media not 
to do business with or not to recognize any advertising agency; (6) 
establishing or stabilizing advertising rates to be charged advertisers 
not employing an advertising agency or (7) requiring any media to 
adhere to published advertising rates or rate cards. 

Each defendant association is also specifically prohibited from 
requiring or requesting any of its members to engage in the practices 
forbidden to it by the judgment. Finally the judgments require that 
the defendants conform their rules, regulations, forms, policies, and 
practices to the terms of the judgments, and circulate the judgments 
to old and new members. 


United States v. Florists’ Telegraph Delivery Association (D. C. 
Mich., June 1, 1956). The entry in the Federal District Court in 
Detroit, Michigan, of an antitrust complaint and consent judgment 
against the Florists’ Telegraph Delivery Association (FTDA), of De- 
troit, was announced. 


The antitrust complaint, filed just before entry of the consent judg- 
ment, charged the FTDA with participation in a combination and 
conspiracy in restraint of the florists’ wire services industry in viola- 
tion of Section 1 of the Sherman Act. 


The defendant Florists’ Telegraph Delivery Association is an 
Association composed primarily of retail florists throughout the United 
States who have joined together to facilitate long-distance flower de- 
liveries. FTDA has its principal office in Detroit where it operates a 
clearing house for the sending, receiving and payment of orders for 
flowers from a member florist in one area for delivery of flowers to 
members of the public in another area. According to the Government’s 
complaint approximately 9,500 retail florists are members of FTDA. 
It was alleged in the complaint that in 1954 the wire orders cleared 
through FTDA amounted to approximately $1,500,000. 

The complaint named FTDA as a defendant, and alleged that the 
unlawful conspiracy began about 1935 and consisted of an agreement 
to restrain members of FTDA from becoming members of any other 
wire association for florists. The complaint also alleged that FTDA 
member florists agreed to deliver flowers for non-members only upon 
certain restrictive and discriminatory terms approved by FTDA. It 
charged in addition that the by-laws of FTDA included certain re- 
straints upon its members’ dealing with other wire associations and that 
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FTDA entered into an agreement in September, 1955, with Flowers- 
By-Wire, Inc., providing certain discriminatory terms for dealing be- 
tween FTDA member florists and members of Flowers-By-Wire, Inc. 

The Final Judgment forbids FTDA from entering into or follow- 
ing any course of conduct, practice or agreement having the purpose 
or effect of (1) excluding from membership in FTDA any florists 
for the reason that such florist is a member of any other wire associa- 
tion, (2) restricting or limiting membership in defendant to florists 
who are not members of any other wire association and (3) restrict- 
ing or limiting the terms upon which any member of defendant may 
do business with any other wire associations or with non-member 
florists. The FTDA is also enjoined from entering into or adhering to 
any agreement with other wire associations which restricts the terms 
under which members of defendant may do business among themselves. 
Finally, the Final Judgment directs FTDA to correct its rules and by- 
laws to conform to the terms of the judgment and to circulate copies 
of the judgment to its member florists. 


United States v. Memphis Retail Package Stores Association, Inc., 
et al. (D. C. Tenn., June 15, 1956). The entry, in the Federal Dis- 
trict Court in Memphis, Tennessee, of an antitrust consent judgment 
terminating the Government’s antitrust proceeding against nine of the 
sixteen defendants in this case was announced. 

This final judgment was consented to by the defendant retail as- 
sociation, by two Memphis liquor wholesalers, and by all Memphis 
retail liquor dealers who were named as defendants in this case. 

The complaint, filed June 30, 1955, charged that for several years 
the defendants conspired to raise, fix and maintain the wholesale and 
retail prices of alcoholic beverages shipped into the State of Tennessee 
and sold through wholesalers and retailers to the consuming public. 
The complaint further charged that the combination and conspiracy 
consisted of a continuing agreement and joint effort to fix wholesale 
and minimum retail prices, mark-ups and margins of profits, and to 
have manufacturers adopt and enforce the agreed upon retail prices 
as the manufacturers’ so-called “fair trade’’ prices. 

The judgment enjoins the consenting defendants from entering 
into any contract, agreement, understanding or concerted plan or 
program among themselves or with any other person, to fix prices or 
discounts at which alcoholic beverages are sold or offered for sale to 
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third persons, or to induce or compel any person to adhere to, or to 
police or enforce adherence to, prices, terms or conditions, at which 
alcoholic beverages will be sold to any person. 

Each of the consenting defendants is enjoined and restrained, for a 
period of one year from the effective date of the final judgment, from 
disseminating, or preparing for dissemination, to any person price lists 
or other price information containing minimum or suggested resale 
prices at which alcoholic beverages are to be sold or offered for sale 
to third persons. 

Each consenting defendant is ordered and directed to cancel all 
fair trade contracts to which he is a party and which fix or control 
the resale price of any alcoholic beverage in the Memphis trading 
area, and, to the extent that such defendant elects to sell alcoholic 
beverages in the Memphis trading area during the period of two years 
from the effective date of the final judgment, to do so at prices in- 
dividually determined by himself, without reference to fair trade 
prices established thereon. 

The dissolution of the Retail Association is ordered within thirty 
days after date of entry of the final judgment, and the consenting 
defendants are enjoined from organizing, becoming a member of, or 
participating in the activities of any trade association or other organiza- 
tion, the purposes or functions of which relate to the distribution or 
sale of alcoholic beverages contrary to any provision of the final judg- 
ment. 


Department of Justice Activity 


United States v. Weil Brothers-Cotton Incorporated, et al. (D. C. 
La., March 28, 1956). A Federal Grand Jury sitting in New 
Orleans, Louisiana indicted eight corporations and four individuals 
on charges of violating Section 1 of the Sherman Antitrust Act in 
connection with the bidding for and purchasing cotton from the Com- 
modity Credit Corporation. 

The Commodity Credit Corporation is an agency of the United 
States which, among other things, handles the price support program 
for cotton. The cotton acquired under this program is disposed of in 
part through sales by the Commodity Credit Corporation to cotton 
merchants in the United States. Commodity Credit Corporation 
generally sells its cotton on a competitive bid basis under which the 
bidder submits sealed bids. 
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The indictment charges that the defendants have engaged in an 
unlawful combination and conspiracy to restrain competition by (a) 
engaging and maintaining Wolf & Co. as a common purchasing agent 
through whom defendant cotton merchants purchase cotton, (b) 
permitting Wolf & Co. to allocate bids among the defendant cotton 
merchants on cotton offered for sale by the Commodity Credit Cor- 
poration, (c) permitting Wolf & Co. to fix bid prices to be submitted 
by defendant cotton merchants to the Commodity Credit Corporation, 
and (d) using their efforts to eliminate or discourage others from 
entering into or engaging in business in competition with Wolf & Co. 

Former Assistant Attorney General Stanley N. Barnes, head of the 
Antitrust Division, stated: 

“This indictment alleged that most of the cotton merchants in the 
United States who bid on and are interested in purchasing cotton 
offered for sale by the Commodity Credit Corporation, have since 
1948 utilized the services of Wolf & Co. It is also alleged that during 
the period 1954-1955, more than 262,000 bales of cotton having a 
value in excess of $40,474,000 were sold by the Commodity Credit 
Corporation, and the defendants employing the services of Wolf & Co. 
purchased approximately 60 percent of that cotton. The indictment 
charges that the defendants conspired to allocate bids on cotton pur- 
chased from the Commodity Credit Corporation so as to eliminate 
price competition among themselves, and to cause damages to the 
United States in the operation of its cotton disposal program.” 

On May 17, 1956, the Government filed in the United States 
District Court in New Orleans a civil antitrust complaint against the 
companies listed above. The complaint contains the same allegations 
as the indictment. 

The complaint asks the court to enjoin the specific practices al- 
leged to be in violation of law. In addition, it seeks injunctive relief 
against any agreement or common plan to use the services of any 
person or firm as a common purchasing agent for the purpose of sub- 
mitting bids or of furnishing any type of information that would tend 
to eliminate competition among bidders for the purchase of cotton 
from the Commodity Credit Corporation. 


United States v. American Radiator & Standard Sanitary Corpora- 
tion (W. D. Pa.). On March 30, 1956, a complaint was filed charging 
that American-Standard’s acquisition of Mullins Manufacturing Cor- 
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poration violated Section 7 of the Clayton Act. The transaction under 
attack was consummated in January, 1956. The complaint alleges 
that American-Standard is the largest manufacturer in the United 
States of bathtubs and kitchen sinks and that it accounts for 40% 
of all cast iron bathtubs, 30% of all bathtubs, 38% of all cast iron 
kitchen sinks and 17% of all kitchen sinks. The complaint claims that 
Mullins Manufacturing Corporation is the largest manufacturer of 
steel kitchen cabinets and steel kitchen sinks in the United States, 
accounting for 30% of all steel kitchen cabinets, 18% of all steel 
kitchen sinks and 10% of all kitchen sinks. 

The Government contends that Mullins’ facilities are adaptable for 
the manufacture of steel bathtubs and that the acquisition violates 
Section 7 of the Clayton Act in that potential competition between 
American-Standard and Mullins in the production and sale of bath- 
tubs has been eliminated. 


United States v. Central State Theatre Corp., et al. (D. C. Neb., 
March 30, 1956). A civil antitrust suit was filed against the operators 
of several drive-in theatres located in the Omaha area, charging them 
with violating the Sherman Act. 

The defendants are: Central States Theatre Corporation, Des 
Moines, Iowa, operating 76th and West Dodge Drive-In Theatre in 
Omaha, Nebraska and Council Bluffs Drive-In Theatre in Council 
Bluffs, Iowa. Central Drive-In Theatre Co., Lincoln, Nebraska, operat- 
ing the 84th and Center Drive-In Theatre in Omaha, Midwest Drive- 
In Theatre Co., Omaha, Nebraska, operating the Airport Drive-In 
Theatre at Carter Lake, Iowa. 

The complaint alleges that, commencing in February 1955, the de- 
fendants conspired and agreed to fix prices for admission to their 
theatres as well as for the food and beverages sold at their theatres. 
In addition, the complaint charges that the defendants agreed upon 
the maximum amount each would spend to advertise its motion pic- 
tures in newspapers circulated in the Omaha area. 

The complaint asks that the Court issue appropriate injunctions 
preventing the defendants from continuing these practices. 

Former Assistant Attorney General Stanley N. Barnes, in charge 
of the Antitrust Division, in commenting on filing of this civil action, 
said: 
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“This Department has repeatedly stated that it will normally 
proceed against hard-core violations, including price fixing, by criminal 
prosecution. However, a 1953 decision by the United States Court 
of Appeals for the Seventh Circuit held that an antitrust indictment 
of several drive-in theatres in the Chicago area for fixing admission 
prices did not charge an offense under the Sherman Act. The Court 
took this position because, it said, the allegations in the indictment 
did not charge that the defendants’ activities restrained interstate, as 
distinguished from local, commerce. Although this 1953 court opin- 
ion involved different facts than those alleged in the present case 
and arose in a different judicial circuit, we determined to make an 
exception to our general policy and to proceed in this instance on 
the civil, rather than the criminal side of the docket, pending a de- 
finitive judicial ruling on the applicable law. 


United States v. Union Plate and Wire Co., et al. (D. C. Mass., 
April 5, 1956). A Federal Grand Jury in Boston, Massachusetts, in- 
dicted 14 corporations producing rolled gold and gold filled plate 
materials and six of their officers charging them with a violation of the 
Sherman Antitrust Act. 

According to the indictment, the defendants and co-conspirators 
combined and conspired in unreasonable restraint of trade to increase, 
fix, and make uniform the prices to be charged by defendants and 
other manufacturers for rolled gold and gold filled plate materials. 

At the same time, the Government filed with the United States 
District Court in Boston, a civil antitrust complaint against the com- 
panies listed above and against their trade association, Gold Filled 
Manufacturers Association, Inc., Attleboro, Massachusetts. That com- 
plaint contains substantially the same allegations as the indictment. It 
asks for injunctions against further price fixing and that the defendant 
manufacturers be required to withdraw their present price lists and 
issue new ones based on each manufacturer’s own independent cost 
calculations. 

In commenting on this indictment and complaint Mr. Brownell 
said : 


“According to the allegations of the pleadings, the sales of gold 
filled and rolled gold plate materials average about $16,500,000 a 
year, and the manufacturers named as defendants account for about 
90 percent of the total production. The indictment and complaint 
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charged that each of the companies, over a period of many years, 
established prices for its products by using uniform price changes 
and uniform pricing formulae which had been adopted and agreed 
upon by the entire group of defendant manufacturers. 

Former Assistant Attorney General Stanley N. Barnes, head of 
the Antitrust Division, stated: 





“The defendants in these cases are charged with maintaining 
uniform prices for more than 35 years, by following the recommenda- 
tions developed by a so-called cost committee maintained by their 
trade association. The pleadings state that the effects of the offense 
have been to increase the selling prices of the defendant manufacturers, 
and increase the cost of gold filled and rolled gold plate materials 
to others using such materials to produce various consumer items with 
the result that such increased costs were passed along to the consumer 
in the form of higher prices. The purpose of these companion cases 
is to restore competition which has been so long absent in this industry.” 


United States v. The B. F. Goodrich Company (D. C. Colo., 
June 1, 1956). A Federal Grand Jury in Denver, Colorado, indicted 
six corporations on charges of violating Section 1 of the Sherman 
Antitrust Act in connection with alleged price fixing in the sale and 
distribution of industrial rubber V-belts. 

Named as defendants in the indictment were: The B. F. Good- 
rich Company, Akron, Ohio, The Gates Rubber Company, Denver, 
Colorado, The Dayton Rubber Manufacturing Company, Dayton, 
Ohio, The Goodyear Tire & Rubber Company, Akron, Ohio, United 
States Rubber Company, Philadelphia, Pennsylvania, Boston Woven 
Hose and Rubber Company, Boston, Massachusetts. 

Rubber V-belts are used in power transmission units in the textile, 
railroad, oil and machinery, and other industries, and they are also 
used on such home appliances as washing machines, refrigerators, 
vacuum cleaners and pumps. The indictment alleges that the defen- 
dants, who are the nation’s largest rubber companies, sold approxi- 
mately $60,000,000 worth of rubber V-belts in 1954. 

The indictment charges that the defendants have engaged in an 
unlawful combination and conspiracy (a) to fix and establish uni- 
form list prices, rates of discounts, terms, and other conditions for 
the sale of V-belts, (b) to sell V-belts at uniform list prices, less 
graduated and uniform rates of discount applicable to all classes of 





















































ANTITRUST NEWSLETTER 769 


the trade, (c) to increase, from time to time, the prices of V-belts 
by lowering the rate of discount from list prices, and (d) to fix and 
determine the effective dates for price changes. 


United States v. The Borden Company of Flemington, N. J. et al. 
(D. C. Fla., April 18, 1956). A Federal Grand Jury in Miami, 
Florida, returned a five-count antitrust indictment charging nine milk 
distributing corporations and 16 of their officers with fixing prices 
for milk and other dairy products in Florida in violation of the Sher- 
man Act. 

The defendants are: The Borden Company of Flemington, N. J.; 
E. F. White, its Branch Manager in Miami; Curry J. Bassett, its 
Branch Manager in Tallahassee, Fla.; and Russell W. Bevan, its 
Branch Manager in St. Petersburg, Fla., Columbia Dairies Coopera- 
tive, Inc. and Dewey Bullard, its Vice-President and Manager, both 
in Lake City, Fla., Dinsmore Dairy Co. and Brady S. Johnston, its 
Vice-President and General Manager, both in Jacksonville, Fia., 
Foremost Dairies, Inc. of New York City; Wellington Paul, its Vice- 
President and Director in Jacksonville, Fla.; Vernon Tuttle, its Branch 
Manager in Miami; and Claude Kelly, its Branch Manager in Day- 
tona Beach, Fla., Land O’Sun Dairies, Inc. of Miami Beach, and 
E. C. Fogg, III, its Vice-President and Secretary, in Surfside, Fla., 
McArthur Jersey Farm Dairy, Inc. and T. L. Plant, its Executive 
Vice-President, both in Miami, Fla., Miami Home Milk Producers 
Assn., Inc. and Freeman Hales, its President, both in Miami, Fla., 
Southern Dairies, Inc. of Wilmington, Del.; J. C. NeSmith, its Zone 
Manager in Miami; Walter Burton, its Zone Manager in Jacksonville; 
and George R. Heine, its Zone Manager in Tampa, Fla., Velda Corpo- 
ration of Uleta, Fla.; H. B.. Pownall, its President in Surfside, Fla.; 
and Al W. Wells, its Vice-President in Jacksonville, Fla. 

The first four counts of the indictment charge that the defendant 
milk distributors in each of four marketing areas in Florida have 
conspired to fix prices and bid collusively on sales of milk, cream, 
cottage cheese, ice cream and similar products to United States 
government installations in the vicinity of Miami, Lake City, Jackson- 
ville and Tampa. According to the indictment, the installations 
affected are hospitals, camps, bases and other facilities maintained 
by the Army, Navy, Marine Corps and Air Force. 
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The fifth count of the indictment charges that distributors in Dade, 
Broward and Monroe Counties, Florida, which include Miami and 
Key West, conspired in 1955 to fix prices for sales of dairy products 
to wholesalers and to consumers and agreed not to solicit each others 
customers. 


United States v. Dover Corporation et al. (D. C. Tenn., June 
11, 1956). In the United States District Court at Memphis, Tennes- 
see, a civil antitrust suit was filed charging the Dover Corporation 
and Oliver Iron and Steel Corporation with violations of Section 1 
of the Sherman Antitrust Act and Section 3 of the Clayton Act, in 
connection with the manufacture and sale of hydraulic elevators and 
hydraulic elevator pumps. 

The complaint alleges that the Dover Corporation, Washington, 
D. C., is the nation’s largest manufacturer of hydraulic elevators, 
producing about one-third of those manufactured in the United 
States. It manufactures these elevators through its Rotary Lift Divi- 
sion at Memphis, Tennessee, and sells them under the name “Rotary.” 
It is also alleged that Oliver Iron and Steel Corporation, Pittsburgh, 
Pennsylvania, is one of the major producers of hydraulic elevator 
pumps. It manufactures these pumps, which are covered by patents, 
through its Berry Division at Corinth, Mississippi, and sells them 
under the name “Berry.” 

According to the complaint, in 1954 the defendants entered into 
a written agreement providing that Oliver Iron and Steel Corporation 
would not sell its patented hydraulic elevator pumps to any competitors 
of Dover Corporation. The agreement also provided that Dover Cor- 
poration would purchase all of its requirements of such pumps ex- 
clusively from Oliver Iron and Steel Corporation, and would not 
purchase or deal in the competitive products of others. 

The complaint specifically seeks the cancellation of this agree- 
ment, as well as injunctive relief against renewal of these practices. 
In addition to relief requested with respect to the patents of Oliver 
Iron and Steel Corporation, the complaint asks the Court to direct 
this defendant, so long as it engages in manufacturing and selling 
such pumps, to make them available on a non-discriminatory basis 
to any purchaser. 


United States v. Shoulder Pad Manufacturers Association of 
California (D. C. N. D. Calif., June 15, 1956). An antitrust indict- 
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ment was returned by a Federal Grand Jury in Los Angeles, California, 
charging Sherman Act violations against a trade association, three 
corporations and five individuals connected with the shoulder pad 
industry in the Los Angeles area. 

According to the indictment, the defendants conspired in unrea- 
sonable restraint of trade to fix non-competitive prices for shoulder 
pads manufactured by them and sold for use in suits, coats and 
dresses. The indictment also charged that the defendants and co- 
conspirators disciplined members of the defendant Association who 
sold shoulder pads at prices different from those agreed upon, and 
induced manufacturers and distributors of pads who were not members 
of defendant Association to adhere to such prices. 


United States v. Robertshaw-Fulton Controls Company (D. C. 
Pa., June 21, 1956). A civil action was filed in the Federal Court in 
Pittsburgh, Pennsylvania charging two corporations with violating the 
Sherman Antitrust Act by engaging in a combination and conspiracy 
to restrain and monopolize, by attempting to monopolize, and by 
monopolizing trade in temperature controls for gas cooking ranges. 

The defendants named in the complaint are Robertshaw-Fulton 
Controls Company of Greensburg, Pennsylvania, and Wilcolator Co. 
of Elizabeth, New Jersey. Named as co-conspirators, but not as 
defendants, are Reynolds Metals Company, Richmond, Virginia; 
Magic Chef, Inc., St. Louis, Missouri; and Penn Controls, Inc., 
Goshen, Indiana. 

Temperature controls are oven thermostatic regulator units which 
regulate the flow of fuel so as to assure a constantly uniform oven 
temperature. During the year 1955 the defendants, it is alleged, 
manufactured and sold approximately 96 percent of all temperature 
controls sold on the open market in the United States, their sales 
amounting to more than $11,000,000. 

The complaint alleges that the defendants entered into restrictive 
agreements between themselves and with the co-conspirators, under 
which they agreed: (1) to pool their present and future patents to 
acquire and maintain a dominant position in the industry; (2) to 
refuse licenses to manufacturers of gas ranges except co-conspirator 
Magic Chef; (3) to refuse licenses to other manufacturers of tempera- 
ture controls; (4) to fix, stabilize, control and maintain prices, terms 
and conditions of sale for temperature controls; and (5) to require 
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licensees to make available to defendants any patent rights they might 
acquire from gas range manufacturers. 

The complaint also alleges that defendant Robertshaw-Fulton 
acquired competing manufacturers of temperature controls for the 
purpose of eliminating them from the industry. As a result of these 
activities, it is alleged that the defendants have acquired and main- 
tained a monopoly position in this industry. 

The relief sought in the complaint includes the termination of the 
restrictive agreements and injunctions against their revival. The 
complaint also seeks specific relief with respect to the patents and 
patent rights allegedly abused by the defendants. Finally, the Court 
is requested to enter such orders with respect to the manufacture and 
sale by the defendants of temperature controls as the Court deems 
necessary to dissipate the consequences of the offenses charged. 


Federal Trade Commission Activities 


FTC v. Tetley Tea Co., Inc. (¥. T. C. Dkt. 6462, Consent 
Order, May 3, 1956). 

Approval of a consent order prohibiting Tetley Tea Co., Inc., 
New York City from granting promotional allowances to customers 
except on a “proportionally equal basis” was announced. 

Equal treatment of customers is a requirement of Sec. 2(d) of the 
Robinson-Patman Act. Tetley Tea was one of eleven food suppliers 
charged in complaints issued November 21, 1955 with violating this 
law. 

This action represents the Commission’s adoption of an Initial 
Decision by Hearing Examiner Frank Hier approving an order agreed 
to by Tetley Tea and counsel supporting the complaint. 

In the complaint Tetley Tea was charted with giving Giant Food 
Shopping Center, Inc., and Food Fair Stores, Inc., special allowances 
for promotion of anniversary sales. The two food chains were charged 
with law violations, along with the suppliers, in November. The com- 
plaints against them charge that they have induced special allowances 
from the suppliers which they “knew or should have known” were 
not being offered to their competitors. 

The complaints against the chains and the other ten suppliers are 
still in litigation. The order requires that if Tetley Tea grants a pro- 
motional allowance to one customer it must offer affirmatively or 















ae RT, 


eT epee 









So VENTER oe 








ANTITRUST NEWSLETTER 773 


otherwise make available allowances “to all competing customers 
on proportionally equal terms.” 

The agreement is for settlement purposes only and does not con- 
stitute an admission by the company that it has violated the law. 


FTC v. Clover Farm Stores Corp. (FTC Dkt. 6444, Consent 
Order, May 3, 1956). 

Clover Farm Stores Corp., Cleveland, Ohio, has been ordered to 
stop accepting brokerage from food product manufacturers on sales 
made to its wholesale stockholders. 

The order was agreed to by the company and the 28 wholesalers 
who, in turn, must not accept brokerage or other compensation based 
on its direct purchases or purchases negotiated through Clover Farm. 

Sec. 2(c) of the Robinson-Patman Amendment to the Clayton Act 
prohibits the direct purchaser of merchandise or an agent under his 
control from receiving compensation for their purchases. 

The Commission’s complaint, issued November 8, 1955, had 
charged that Clover Farm had rendered to sellers services usually per- 
formed by independent brokers and had received compensation passed 
on to the wholesaler stockholders in the form of patronage dividends. 
The companies and counsel supporting the complaint negotiated a 
consent settlement. Hearing Examiner Abner E. Lipscomb issued an 
order, based on this settlement, which has been adopted by the Com- 
mission. 

The agreement is for settlement purposes only and does not con- 
stitute an admission by the parties that they have violated the law. 

Included in the order is the Lane-Lease Co., Inc., a wholly owned 
subsidiary of Clover in Cleveland. 


FTC v. Rocky Mountain Wholesale Co. (FTC Dkt. 6230, Init. 
Decision, May 7, 1956). 

A Hearing Examiner has issued an order which would prohibit 
Rocky Mountain Wholesale Co., Albuquerque, N. M., and its presi- 
dent and controlling stockholder, Jack Beatty, from accepting unlaw- 
ful brokerage on their purchases of candy and tobacco products and 
sundries. 

This is not a final decision of the Commission and may be ap- 
pealed, stayed or docketed for review. 

Ruling on charges made in a Commission complaint in June, 1954, 
Hearing Examiner James A. Purcell found that brokerage firms partly 
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owned by Mr. Beatty have received from sellers commissions on sales 
negotiated with Rocky Mountain Wholesale Co. These commissions, 
the examiner continued, are shared by Jack Beatty as a partner in 
the brokerage firms. 

This transaction, he concluded, violates Sec. 2(c) of the Robinson- 
Patman Amendment to the Clayton Act, which prohibits a buyer or 
his agent from receiving brokerage or other compensation from sell- 
ers on purchases made for their own account. 

The two brokerage firms involved are Consolidated Brokerage Co. 
and G & Z Brokerage Co. Mr. Beatty owns 50% of the former and 
51% of the latter. 

The examiner’s order would prohibit Mr. Beatty or Rocky Moun- 
tain Wholesale Co. from accepting “directly or indirectly” from any 
seller “anything of value as a commission, brokerage, or other com- 
pensation” on purchases made for their account. 


FTC v. P. & D. Manufacturing Co., Inc. (FTC Dkt. 5913, Order, 
May 9, 1956). 

P. & D. Manufacturing Co., Inc., Long Island, N. Y., was ordered 
to stop selling its automotive products to competing customers at 
different prices. 

In an opinion by Commissioner Sigurd Anderson, the Commis- 
sion ruled that the company had unlawfully discriminated through 
varying rebate schedules in the sale of two lines of automotive prod- 
ucts, an ignition line and a fuel pump line. 

The discrimination, the Commission held, violates Sec. 2(a) of 
the Robinson-Patman Amendment to the Clayton Act, which prohibits 
price discrimination between competing purchasers of commodities 
of like grade and quality where the effect may be a substantial lessen- 
ing of competition. 

Commissioner Lowell B. Mason dissented from the majority and 
Commissioner William C. Kern did not participate in the decision. 

In an appeal from an initial decision by a Commission hearing 
examiner issued January, 1955, the company contended that since 
the price variations do not result in price cutting among the customers 
there is no support for a finding of lessened competition. Denying 
this, Commissioner Anderson said, in effect, that the variations give 
the favored buyers a profit advantage that can be transiated into 
wider and better service to customers. “Certainly, if, as respondent’s 
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customers testified,” he said, “the 2 percent cash discount is essen- 
tially important to them, it cannot be gainsaid that the substantially 
higher discounts or rebates reflected in the varying net purchase prices 
are even more important to them.” 

Commissioner Mason, in his dissent, said, however: “There is, in 
my opinion, no competitive injury, nor any reliable, probative and sub- 
stantial evidence to support the finding of injury enunciated by the 
majority.” 

Involved were sales by P. & D. of automotive parts to jobbers and 
distributors. The Commission found that the respondent’s pricing 
methods result in eight different net purchase prices in the sale of the 

; ignition line and four different prices in the fuel pump line. These 

: differences, Commissioner Anderson said, range from no monthly re- 

bate, with only a customary 2 percent cash discount, to up to 15 per- 
cent rebate based on monthly purchase volume. Franchised distribu- 
tors receive a 20 percent rebate regardless of their purchase volume, 
he added, and individual members of group buying organizations re- 
ceive rebates on their purchases based on the group’s aggregate pur- 
chases. Ruling on the competitive injury resulting from these varia- 
tions, Commissioner Anderson said: 


“In order for a wholesaler or distributor of automotive parts to 
successfully compete, he must not only be in a position to meet 
or beat his competitors’ prices, which respondent would have the 
Commission use as the sole test here, but he must maintain a 
superior sales force, warehousing and delivery facilities, and ad- 
vertising and promotional activities, and in other ways be able 
to present his product. 





* * * 


“We think that it was the intent of Congress that the Commission 
: should take such elements into consideration in determining the 
question of whether or not the effects of such a pattern of pricing 
may be substantially to lessen competition.” 


The Commission denied the respondent’s appeal from the initial 
decision and adopted the decision as its own. 

The order specifically prohibits selling to one purchaser at net 
prices higher than the net prices charged to any other purchaser who 
competes in the resale and distribution of the company’s products. 
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FTC v. Island Seafoods, Inc., et al. (FTC Dkt. 6368, Consent 
Order, May 14, 1956). 

Two canners in the Alaskan King crab industry have agreed to an 
order prohibiting activities designed to fix the price of king crab and 
crabmeat. 

The agreed order, previously approved by Hearing Examiner 
William L. Pack, was adopted by the Commission. 

The two canners, Island Seafoods, Inc., Seattle, Wash., and King 
Crab, Inc., Kodiak, entered into a consent settlement following a 
Commission complaint charging them and another canner, the area 
fishermen’s union (the United Fishermen of Alaska) and an associa- 
tion of non-member fishermen, with contracting to fix the minimum 
price paid the fishermen for crab and crabmeat. 

The order prohibits the two canners from fixing prices, jointly 
negotiating to fix these prices, or authorizing any association or union 
to agree to these prices. 

The order will cease to be in effect, however, if the pending pro- 
ceeding against the United Fishermen’s union and the Fish Producers 
Association is finally determined in any manner other than in an order 
to cease and desist. 

In addition, the order shall not be construed (1) to prohibit the 
individual canners from bargaining with single sellers or buyers or 
(2) to prohibit the canners from entering into a partnership or joint 
operation of canneries which will determine the prices to be paid 
for the crab and crabmeat by all members bound by the joint ven- 
ture. This latter provision, however, means neither approval nor dis- 
approval of such an arrangement by the Commission nor does it permit 
the arrangement for the purpose of rendering the inhibitions of the 
order ineffective. 

Further, the order will not prevent any association of fishermen 
from acting in accordance with the Fisheries Cooperative Marketing 
Act. 

The third canner in this action is the Kodiak Sea Foods Packing 
Company, Kodiak, a partnership of Walter and Mildred D. Muller. 
The complaint was issued June 27, 1955. 

The agreement is for settlement purposes only and does not con- 
stitute an admission by the parties that they have violated the law. 
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FTC v. Helena Rubinstein, Inc. (FTC Dkt. 6441, Consent Order, 
May 16, 1956). 

A consent order was issued prohibiting Helena Rubinstein, Inc., 
Long Island, N. Y., from discriminating among customers in granting 
sales promotion aids. 

The order is the last of four agreed to by cosmetic firms following 
Commission complaints issued November 8, 1955, charging the com- 
panies with Robinson-Patman Act violations. 

This action by the Commission represents its approval of an initial 
decision by Hearing Examiner Robert L. Piper approving the consent 
settlement. 

The order requires that-Helena Rubinstein make promotional al- 
lowances and services available to competing customers on propor- 
tionally equal terms. Such equal treatment of customers is a require- 
ment of the Robinson-Patman Amendment to the Clayton Act. Sec. 
2(d) of this law requires that whenever payments are made for ad- 
vertising they be made to all customers, and Sec. 2(e) requires the 
same treatment whenever advertising services and facilities are fur- 
nished. 

The agreement is for settlement purposes only and does not con- 
stitute an admission by the company that it has violated the law. 


FTC vy. Alaska Packers Association, et al. (FTC Dkt. 6376, Con- 
sent Order, May 17, 1956). 

Thirteen canners in the Puget Sound salmon industry have agreed 
to an order prohibiting activities designed to fix the price of salmon. 

The agreed order, previously approved by Hearing Examiner 
William L. Pack, was adopted by the Commission. 

The 13 canners entered into a consent settlement following a Com- 
mission complaint charging them, their association (the Puget Sound 
Salmon Canners, Inc.), an association of independent vessel owners, 
and the union representing fishermen employed by the vessel owners 
with conspiring to fix salmon prices. 

The order prohibits the canners from (1) carrying out “salmon 
agreements” with the Union designed to fix minimum prices for vari- 
ous type salmon, (2) fixing or maintaining salmon prices by any 
means, (3) jointly or collectively bargaining these prices or (4) author- 
izing any association or union to agree to these prices. 
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The order will cease to be in effect, however, if the pending pro- 
ceeding against the union and the vessel owners’ association is finally 
determined in any manner other than in an order to cease and desist. 

In addition, the order shall not be construed (1) to prohibit the 
individual canners from bargaining with single sellers or buyers or 
(2) to prohibit the canners from entering into a partnership or joint 
operation of canneries which will determine the prices to be paid for 
salmon by all members bound by the joint venture. This latter pro- 
vision, however, means neither approval nor disapproval of such an 
arrangement by the Commission, nor does it permit the arrangement 
for the purpose of rendering the inhibitions of the order ineffective. 

Further, the order will not prevent any association of salmon fisher- 
men from acting in accordance with the Fisheries Cooperative Market- 
ing Act. The agreement is for settlement purposes only and does not 
constitute an admission by the parties that they have violated the law. 


FTC v. Union Bag & Paper Co. (FTC Dkt. 6391, Consent Order, 
May 21, 1956). 

An order was issued limiting the amount of stock Union Bag & 
Paper Co., New York City, can hold in Hankins Container Co., 
Cleveland, a competing manufacturer of paper products. 

The order, agreed to by the companies, follows a Commission com- 
plaint charging that acquisitions by Union Bag of Hankins stock to- 
gether with other agreements, threaten competition between the two 
and in the industry generally in violation of the anti-merger law. 

The order permits Union Bag to own no more than 9% of Hankins 
stock, which, according to the order, must be held solely for invest- 
ment purposes. If Union exercises a right to vote the stock and this 
is challenged by the Commission as violating the order or illegally 
affecting competition, Union has the burden of proving there is no 
threat to competition. 

The complaint, issued in June, 1955, had charged that agreements 
between the two companies violate not only Sec. 7 of the Clayton 
Anti-trust Act (the anti-merger section) but Sec. 8 of this law, which 
prohibits interlocking directorates, and Sec. 5 of the Federal Trade 
Commission Act, outlawing unfair methods of competition and unfair 
acts or practices. 

According to the complaint, the two companies do a combined 
business, principally east of the Mississippi, of over $124 million in 
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the sale of corrugated boxes and sheets and raw materials for these 
products. The order, in eleven parts, prohibits any control of Union 
Bag over Hankins either through stock ownership or interlocking di- 
rectorate or any agreement which restricts Hankins’ right to buy and 
sell these paper products. 

The order previously had been approved by Hearing Examiner 
John Lewis. 

The order prohibits the two companies from doing any of the 
following things: 


Permitting the acquisition by Union of any of the stock, 
assets, or control in Hankins other than 9% stock interest held 
under stated conditions; 

Causing any Hankins stock to be voted or used for the pur- 
pose of having an officer, director, or agent of Union Bag elected 
as an officer or director of Hankins or any of its subsidiaries; 

Permitting Union Bag or any agent to control the manage- 
ment of Hankins or any subsidiary; 

Restricting the right of Hankins to sell its stock; 

Restricting Union Bag’s right to purchase stock of any box 
manufacturer; 

Restricting the amount of container board, liner board, cor- 
rugating medium, corrugated boxes, or corrugated sheets which 
Hankins may purchase from sellers other than Union Bag, or 
restricting the amount of these products which Hankins produces 
itself which it can sell or use; 

Restricting competition between Union Bag and other pro- 
ducers of these products for the business of Hankins. 


It is further ordered that the two companies stop permitting inter- 
locking directorships. 

In addition Union must, within 90 days from the date of the 
order, sell the Hankins stock it now owns. 


The order contains the following provisos: 


Union is not prevented from owning as much as 9% of 
Hankins stock provided this is held for investment only and is 
not voted to evade the order or otherwise illegally limit compe- 
tition; 
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If the Commission should bring any future action for alleged 
violations, the burden of refutation will be assumed by Union 
Bag; 

Hankins is not prevented from selling its stock in good faith 
to purchasers not owned, controlled by, or acting for Union Bag; 

The parties are not prohibited from contracting with one 
another for the sale and purchase of the products involved. (The 
Commission is not, by this provision, approving or disapproving 
the legality of any such contracts. ) 


Finally, the order does not prevent either of the companies from 
petitioning the Commission to reopen the proceedings and modify the 
order to permit the sale of additional Hankins stock to Union Bag. 
However, the petitioner must show that there has been a full compli- 
ance with all the injunctive provisions of the order and that the addi- 
tional acquisition does not substantially lessen competition or tend to 
create a monopoly. 

The agreement is for settlement purposes only and does not con- 
stitute an admission by the parties that they have violated the law. 


FTC v. O’Cedar Corp. (FTC Dkt. 6552, Complaint, May 21, 
1956). 

O’Cedar Corp., Chicago, IIl., one of the four largest manufacturers 
of household mops, wax and polish, was charged with illegally dis- 
criminating among its customers in giving promotional aids. 

A Commission complaint charges the company has failed to make 
promotional aid available to all customers on proportionally equal 
terms—a requirement of the Robinson-Patman Amendment to the 
Clayton Act. Specifically, the complaint alleges, O’Cedar has paid 
money to some customers for demonstrator services or has furnished 
them with demonstrators. 

Sec. 2(d) of the law requires that whenever payments are made 
for promotion they be made available to all customers, and Sec. 2(e) 
requires the same treatment whenever promotional services and facili- 
ties are furnished. 

The company is granted 30 days in which to file answer to the 
complaint. A hearing is scheduled July 17, 1956, at Chicago, IIl., 
before an FTC hearing examiner. 


FTC v. Cordage Institute (FTC Dkt. 5848, Consent Order, May 
23, 1956). 
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Approval of a consent order prohibiting the Cordage Institute, 
New York City, and its member manufacturers of fiber rope, cordage, 
and twine from maintaining uniform geographical price zones or zone 
price differentials in the sale of hard fiber rope and wrapping twine 
was announced. 

The order previously approved by Hearing Examiner William 
L. Pack, was agreed to by the parties and the Commission’s Bureau 
of Litigation. 

The case arose from a complaint issued February 15, 1951, against 
the Institute, its officers and directors, its sixteen manufacturer mem- 
bers and two non-member manufacturers. The two non-members are 
included in the order. 

The complaint had charged the respondents with collusively match- 
ing delivered prices. The hearing examiner, in November 1954, dis- 
missed the charges on motion by the respondents after the close of 
the presentation of evidence by counsel supporting the complaint. 
This dismissal was reversed by the full Commission in July 1955, and 
the case was remanded to the examiner. The agreed order followed 
the remand. In its remand order the Commission ruled that a “prima 
facie” case as to price zones had been established by counsel support- 
ing the complaint. The Commission at that time stated that by means 
of varying freight differentials, having little relation to actual freight 
costs, delivered list prices were equalized so that each manufacturer, 
regardless of his location, could quote the same prices. 


The final order in the case requires the respondents to “cease and 
desist” from continuing any “planned common course of action” or 
“conspiracy” to maintain the price zoning. All other charges in the 
complaint are dismissed. The agreement is for settlement purposes 
only and does not constitute an admission by the parties that they 
have violated the law. 


FTC v. Florida Citrus Exchange (FTC Dkt. 6255, Initial Dec., 
May 25, 1956). 

A hearing examiner ruled that Florida Citrus Exchange, Tampa, 
Fla., a cooperative selling produce of 45 Florida fruit packers, has 
violated the Robinson-Patman Act by paying brokerage to firms buy- 
ing fruit produce for their own account. 

After reviewing evidence presented at hearings on the Commis- 
sion’s complaint, Examiner Abner E. Lipscomb found that the Ex- 
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change had paid brokerage to five independent buyers who later resold 
the produce on their own account at a profit. 

Sec. 2(c) of the Clayton Act as amended by the Robinson-Patman 
Act prohibits sellers from paying “anything of value as a commission, 
brokerage, or other compensation, or any allowance or discount in 
lieu thereof,” on sales to concerns buying for their own account or 
to their agents. 

Accordingly, the examiner issued an order which would prohibit 
these payments in the future. 

This is not a final decision of the Commission and may be ap- 
pealed, stayed, or docketed for review. 

The Exchange had maintained that the five concerns act as its 
brokers in transacting pool-car sales. Pool-car sales are described as 
transactions whereby several small buyers collectively buy a car or 
truckload of fruit. The Exchange had stated that the car loads are 
shipped to the “brokers” for distribution to the collective buyers. 

In fact, the examiner held, the pool-car sales are outright sales to 
the so-called brokers who re-sell in their own names either at a profit 
or loss. 

“Respondent claims,” the examiner said, “that the persons . 
referred to by it as its ‘brokers’ are its agents; but, in contradition 
thereof, Respondent disclaims any knowledge of or right or duty to 
regulate any relationships or transaction that might take place between 
such ‘agents’ and the pool-car buyers. . .” 


FTC v. Brillo Manufacturing Co., Inc. (FTC Dkt. 6557, Com- 
plaint, May 29, 1956). 

Brillo Manufacturing Co., Inc., Brooklyn, N. Y., the Nation’s 
largest producer of steel wool, was charged with acquiring a competi- 
tor in violation of the anti-merger law. 

Brillo’s July, 1955, acquisition of The Williams Co., London, 
Ohio, a Commission complaint alleges, may substantially lessen com- 
petition or tend to monopoly in violation of Sec. 7 of the Clayton Act. 

The complaint, giving approximate percentages, charges that 
Brillo, which in 1954 accounted for 50% of the sale of household 
steel wool and 30% of industrial steel wool sales, has increased its 
facilities, its market position, and the dominant ability to monopolize 
the industry. 

Brillo’s total sales for 1954 exceeded $11 million. Williams’s sales 
for the same year were over $830,000. The complaint describes 
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Williams as one of the four largest producers of steel wool in the 
United States. 

In the production of industrial steel wool alone, the complaint 
states, Brillo and the number two manufacturer accounted for 55% 
of the 1954 market. Williams, now eliminated as a competitive fac- 
tor, was third with 17% of the market. 

In the household field, the complaint continues, Brillo and the 
number two manufacturer accounted for 90% of all the 1954 sales. 
The remaining 10% was distributed among the four other producers 
in the household market with Williams ranking an overall fourth. 

Brillo’s increased dominance in the household field, the complaint 
adds, is “far greater” than was enjoyed by it and Williams combined 
prior to the acquisition. Brillo has been able to produce larger amounts 
of household steel wool from these facilities than were produced by 
Williams while retaining or increasing the production of industrial 
steel wool, the complaint explains. 

Another factor adding to Brillo’s increased dominance, the com- 
plaint alleges, is the location of the Williams plant in Ohio, making 
shorter shipping distances to customers in the West, South, and South- 
west previously served from the Brooklyn plant. The advantage in 
lower freight rates varies from $2.50 to $3.00 per 100 pounds of 
goods. Freight costs, customarily paid by the producer, are a major 
factor in the industry, the complaint states. By virtue of the acquisi- 
tion Brillo may be able to reduce its prices and further increase its 
dominance, the complaint maintains. 

Specifically, the complaint concludes, lessened competition may be 
effected in such ways as the following: 


Competition between Brillo and Williams has been elim- 
inated ; 

Competition generally may be lessened; 

Williams has been permanently eliminated as an independent 
competitive factor; 

Industry-wide concentration has been increased. 


The company is granted 30 days in which to file answer to the 
complaint. A hearing is scheduled August 7, 1956, at New York, 
N. Y., before an FTC hearing examiner. 
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FTC v. Scott Paper Co. (FTC Dkt. 6559, June 5, 1956). 


Scott Paper Co., Chester, Pa., was charged with making three 
acquisitions in the paper industry in violation of the anti-merger law. 


Scott is the dominant manufacturer of certain sanitary paper 
products (toilet tissues and towels) and a leader in the manufacture 
of facial tissue and household waxed papers, the complaint alleges. 
By the three acquisitions the company has increased its timber re- 
sources, pulp mills, and converter facilities. 

Because of Scott’s leading position, the complaint charges, any 
acquisition enabling it to increase substantially the production of these 
products “would result in a substantial lessening of competition or 
would tend to create a monopoly” in violation of Sec. 7 of the Clayton 
Anti-Trust Act. 

Since 1951, the complaint continues, Scott has acquired these 
companies manufacturing pulp paper or finished products, or both: 
Soundview Pulp Co., Everett, Wash.; Detroit Sulphite Pulp and 
Paper Co., Detroit, Mich.; and Hollingsworth & Whitney Co., Boston, 
Mass. 

“Individually and collectively” these acquisitions are violations of 
Sec. 7, the complaint states. In addition, it charges, the “constant and 
continuous acquisition of companies” and their conversion to the pro- 
duction of Scott products are unfair methods of competition in viola- 
tion of Sec. 5 of the FTC Act. 

As a result of the acquisitions, the complaint adds, Scott now has 
ten pulp mills with a capacity of 2,000 tons of pulp per day as com- 
pared with six mills and a daily capacity of 600 tons in 1950. It now 
has 44 paper-making machines manufacturing Scott brand paper 
products as compared to 25 machines in 1950. Its increased timber 
resources, the complaint states, supply the pulp wood requirements 
of the mills. 

Its share of the sanitary paper industry has risen from 30 percent 
in 1950 to 38 percent in 1955, the complaint states. Its nearest com- 
petitor’s 1955 market share was 11 percent as compared with 10 per- 
cent in 1950. In 1955, the complaint adds, only three competitors in 
the sanitary paper industry had more than 6 percent of the market. 

The increased concentration of resources, mills, and converting 
facilities has tended to create a monopoly in Scott, the complaint 
states. Its competitive advantage over others has been enhanced to 
the detriment of competition, the complaint adds, and potential com- 











i, 
at 









ANTITRUST NEWSLETTER 785 


petition between it and the three acquired companies has been elim- 
inated. 


FTC v. Atalanta Trading Corp. (FTC Dkt. 6464, Initial Dec., 
June 7, 1956). 

Individual sales help offered by a seller to each of his customers 
without proportional treatment violates the Robinson-Patman Act, a 
hearing examiner ruled. 

That law, Hearing Examiner Frank Hier said in an opinion in- 
volving Atalanta Trading Corp., a New York City food products con- 
cern, “requires the same ‘deal’ on proportionally equal terms to all.” 

Atalanta, on the other hand, he said, in promoting the sale of its 
hams and other meat products, purported to arrange each deal without 
reference to any other. The examiner issued an order requiring Ata- 
lanta to meet the proportionally equal test of Sec. 2(d) of the Robin- 
son-Patman Amendment to the Clayton Act. 

This is not a final decision of the Commission and may be ap- 
pealed, stayed, or docketed for review. 

The evidence shows, Examiner Hier said, that Atalanta gave pro- 
motional payments to Giant Food Shopping Center, Inc., of Washing- 
ton, D. C., in 1954 and 1955 without making proportional payments 
available to three smaller competitors in the area. Giant, the examiner 
states, purchased approximately $250,000 of foodstuffs from Atalanta 
in 1954 and received $2,500 in allowances. The three competitors’ 
purchases were, respectively, $350, $631, and $6,100. No plan of co- 
operative advertising was offered them, however, the examiner said. 

To Atalanta’s defense that it offered promotional deals to any 
likely outlet the examiner said: 


‘ 


*... the record clearly shows that each such solicitation was 
on a vague and unformulated basis contemplating individual 
negotiation with the outlet in each instance without reference to 
any proportional terms, or any effort to proportionalize payments 
to a selected or fixed standard, such as purchases. This does not 
comply with the law as the hearing examiner understands it.” 


The law, the examiner summarized, requires the following things 
of a seller: 

He is free to choose whether to give promotional allowances; 

If he does, he is free to choose the base on which to make 
the payments (such as dollar value of purchases) ; 
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The base must be measurable and capable of being propor- 
tioned to payments; 






The base must be within the reach of all competing customers. 
For example, a seller cannot limit advertising to media of such 
wide circulation and high expense that only his larger customers 
can afford to participate; 

The base and the terms of payments must be definitely and 
understandably stated to all customers and affirmatively offered 
to them. The seller cannot determine in advance that a particu- 
lar customer cannot or will not take advantage of the offer. He 
also cannot determine that the amount which would be available 
is too small to bother with; 

He must require from all the same proof of services con- 
tracted and paid for; 

Payments made must be in the same proportion to the base 
selected to all customers; 

The seller may have more than one plan, but each must 
comply with these conditions; 

In the event a seller enters into a cooperative promotional 
allowance plan devised and offered by a customer, he adopts this 
plan as his own. It must be affirmatively offered to all other 
customers under the conditions outlined here; 

When different plans are predicated on different products, 
the products must actually be different from a competitive stand- 
point, not merely distinguishable by reason of size, weight, and 


packaging. 



































Atalanta was one of the eleven food manufacturers charged on 
November 21, 1955, along with Giant and Food Fair Stores, Phila- 
delphia, Pa., with sales promotions resulting in discrimination against 
competition. Another manufacturer, Tetley Tea Co., Inc., signed a 
consent settlement. The other cases are still pending in the Commis- 
sion. 


FTC v. Stephen F. Whitman & Sons, Inc. (FTC Dkt. 6560, Com- 
plaint, June 11, 1956). 

Stephen F. Whitman & Sons, Inc., Philadelphia, Pa., was charged 
with price discrimination in the sale of Whitman’s Sampler and other 
candies. 
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A Commission complaint charges the company with using a quan- 
tity discount plan resulting in lower prices to favored customers in 
violation of Sec. 2(a) of the Robinson-Patman Amendment to the 
Clayton Act. 

Discounts, the complaint alleges, are based on annual purchases 
and range from no discount for purchases of up to $1,999 to a 10 
percent discount for purchases of $10,000 or more. 

Individual outlets of chain stores, the complaint states, are allowed 
discounts based on the aggregate purchases of the entire chain so that 
they can qualify for the maximum 10 percent. Many independents, 
on the other hand, the complaint states, often selling a greater quan- 
tity than the individual outlet with which it competes, qualify for no 
more than 4 percent discount. 

For example, the complaint continues, the Peoples Drug chain has 
approximately 49 stores, 28 of which would not qualify for any dis- 
count if based on their individual purchases. But they enjoy the 10 
percent discount and an advantage over independent competitors 
often located nearby. Competition between them is active and con- 
stant, the complaint states. The grade and quality of the candy they 
handle is the same, and Whitman’s method of sale and delivery to 
them is substantially the same. 

The resulting discrimination in favor of the chain, the complaint 
continues, injures competition in violation of the law. 

Giving specific examples, the complaint notes the purchases and 
discounts of competing stores in the Washington, D. C., area in 
1953-54. 

Peoples Drug Store No. 6 purchases came to $1,359, and it was 
allowed the 10 percent discount. The Investment Pharmacy, a nearby 
competitor, purchased $1,459 in candy and received no discount. The 
same is true, according to the complaint, of the McReynolds Phar- 
macy, another competitor, which actually bought almost $600 more 
that year than Peoples Drug Store No. 6. 

The complaint also cites examples of this discrimination in the 
Philadelphia area. Sun Ray #22, a drug chain entitled to a 10 per- 
cent discount, made purchases of $684. Its competitor, Holme Drug 
Stores, received no discount on its purchases of $1,262. 

Whitman’s 1955 sales volume, according to the complaint, was 
in excess of $18 million. The discounts are distributed in August of 
each year with the exception of a few customers like Peoples, whose 
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combined annual purchases greatly exceed $10,000. The 10 percent 
discount is made to these customers on a monthly basis. 

The company is granted 30 days in which to file answer to the 
complaint. A hearing is scheduled August 14, at Philadelphia, Pa., 
before an FTC hearing examiner. 


FTC v. Farm Journal, Inc. (FTC Dkt. 6388, Initial Dec., June 
15, 1956). 

Federal Trade Commission Hearing Examiner Frank Hier scored 
the “inadequacy and ineffectiveness” of the Anti-Merger Law in rul- 
ing that the June 1955 acquisition by Farm Journal, Inc., of the 
Curtis publication, Country Gentleman-Better Farming Magazine, vio- 
lated this law. 

This is not a final decision of the Commission and may be ap- 
pealed, stayed, or docketed for review. 

The acquisition, Examiner Hier said, eliminated one of only two 
“substantial” nation-wide general farm magazines and resulted in a 
substantial lessening of competition and tendency toward monopoly 
in violation of Sec. 7 of the Clayton Act. 

Under that law, however, Examiner Hier continued, “All that can 
be accomplished . . . is the simple divestiture” of the two trade names 
“Country Gentleman” and “Better Farming” and Country Gentle- 
man’s lists of subscribers and advertisers. “This at most,” he said, 
“may only disturb, but will not diffuse, the coalescence which has 
taken place.” 

“Country Gentleman is dead,” he continued, “and the ‘assets’ 
which it turned over to respondent are now without value to any new- 
comer or, indeed, to any farm publication now in the field. When 
his corn is taken from him and the horse dies, it is the height of vanity 
to strew the bare corncobs on his grave.” 


FTC v. Rocky Mountain Wholesale Co. (FTC Dkt. 6230, Order, 
June 18, 1956). 

The Rocky Mountain Wholesale Co., Albuquerque, N. Mex., and 
its president and controlling stockholder, Jack Beatty, was ordered to 
stop accepting unlawful brokerage on their purchases of candy and 
tobacco products and sundries. 

The Commission adopted the findings of Hearing Examiner 
James A. Purcell that brokerage firms partly owned by Mr. Beatty 
have received from sellers commissions on sales negotiated with Rocky 
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Mountain Wholesale Co. The Commissions are shared by Mr. Beatty 
as a partner in the brokerage firms. 

The law, Sec. 2(c) of the Robinson-Patman Amendment to the 
Clayton Act, does not permit buyers or their agents to receive commis- 
sions from sellers on purchases they make for their own account. 

The two brokerage firms involved are Consolidated Brokerage Co., 
and G & Z Brokerage Co. Mr. Beatty owns 50% of the former and 
51% of the latter. 

The initial decision in this case was issued April 25, 1956; the com- 
plaint, June 30, 1954. 


FTC v. Dolcin Corporation (FTC Dkt. 6569, Complaint, June 
22, 1956). 

Dolcin Corporation, New York City, the Nation’s leading seller of 
arthritic and rheumatic pain relievers, was charged with giving favored 
treatment to some of its customers in violation of the Robinson-Patman 
Amendment to the Clayton Act. Dolcin has violated the FTC Act, 
the Commission further charged, by entering into agreements with 
certain customers restricting their right to negotiate freely with Dol- 
cin’s competitors. 

Involved in the complaint are Dolcin’s “X-CON” contracts with 
some of its retailers. These retailers, in return for performing certain 
services, receive a 5% promotional allowance based on net purchases. 

Dolcin, the complaint charges, has not made this allowance avail- 
able to all competing customers on proportionally equal terms, as is 
required by Sec. 2(d) of the Robinson-Patman law. 

In addition, the complaint alleges that contracting retailers are 
required: (1) to pay push money on the sale of “Dolcin” to their 
clerks, at their own expense, at the same rate it is paid to these clerks 
by Dolcin’s competitors, and (2) to refrain from cooperative adver- 
tising with any Dolcin competitor unless the cooperative program of 
the competitor is offered to all other retailers in the same trading area. 

The result of the first of these two restrictions, the complaint says, 
is that the retailer is reluctant to permit Dolcin’s competitors to pay 
push money to clerks. This is particularly true, the complaint states, 
in view of the fact that the volume of sales of Dolcin is twice that of 
the nearest competitor. 
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The second restriction, the complaint continues, discourages these 
retailers from entering into cooperative advertising arrangements with 
Dolcin’s competitors. 

The complaint quotes these two covenants, which are among eight 
provisions contained in the “X-CON” contract. The first provides 
as follows: 


“You [the retailer] will pay at your expense the same rate of 
commission or P.M. on DOLCIN that is paid by you to the 
clerks or direct by vendors of any other products in our field. 
Of course, if you do not pay any P.M.’s or allow any P.M. to 
be given on competing products, we [the respondent] do not ask 
that you allow any P.M. on DOLCIN.” 


The other provides: 


“Tt is clearly understood that you will not allow advertise- 
ments to be run in newspapers or in broadcasting over your slug 
or referring only to your stores as a source of purchasing by the 
public and thus creating the impression that you are endorsing a 
competing product and promoting it in preference to DOLCIN 
except under the condition hereinafter outlined. 

“The exception referred to above is that you may, without 
violating this agreement, have advertising of competing products 
run mentioning your name only, where the same offer has been 
simultaneously made to all other retailers in your area under like 
conditions.” 


These provisions, the complaint continues, “have a dangerous ten- 
dency unduly to restrain, hinder, suppress and eliminate competition” 
between Dolcin and its competitors and are unfair methods of com- 
petition in violation of the FTC Act. 

The other provisions of the “X-CON” contract provide for such 
things as continuous counter display of “Dolcin,” “Dolcin” window 
stickers and streamers, instruction to clerks not to switch or substitute 
when “Dolcin” is requested by a customer, and the original purchase 
of four cases of “Dolcin.” 

The company is granted 30 days in which to file answer to the 
complaint. A hearing is scheduled August 28 at New York City before 
an FTC hearing examiner. 
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The Celler Committee 


Representative Emanuel Celler (D., N. Y.), Chairman of the 
House Committee on the Judiciary and also Chairman of its Antitrust 
Subcommittee announced that the Antitrust Subcommittee staff will 
undertake an extensive study of various conditions in the aluminum 
industry. He also announced that upon completion of the staff study 
the subcommittee will hold hearings on this industry. 

Mr. Celler issued the following statement: 


“The House Judiciary Antitrust Subcommittee has long con- 
cerned itself with the aluminum industry. As part of the sub- 
committee’s examination into this industry, a predecessor sub- 
committee (the Subcommittee on the Study of Monopoly Power) 
held hearings in January and February 1951 in the course of 
which 32 witnesses testified. Based upon this comprehensive body 
of facts the subcommittee reached unanimous conclusions in its 
report, submitted to the House on March 13, 1951. 

“Following this report,” said Representative Celler, “the Gov- 
ernment and the industry adopted policies which resulted in more 
than doubling the productive capacity of the aluminum industry. 

“In addition to the increase of productive capacity, the inde- 
pendent fabricating segment of the industry has also experienced 
a very substantial growth in this period. 

“Against this background the Antitrust Subcommittee deems 
it desirable to bring up to date the factual information concerning 
this industry, which is most important not only to the civilian 
economy but to the national defense. 

“Tt is particularly important for the subcommittee to deter- 
mine whether the substantial expansion program of the past 5 
years has resulted in greater or lesser concentration and compe- 
tition at various levels from production through fabrication. 

“In the course of the study and the hearings, representatives 
from all segments of the industry will be given ample opportunity 
to submit relevant information to the subcommittee and to 
testify.” 


The O'Mahoney Committee 


Senator Joseph C. O’Mahoney, Acting Chairman of the Antitrust 
and Monopoly Subcommittee of the Senate Committee on the Judi- 








ciary, made public a staff report summarizing the results of a case 
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study of General Motors Corporation conducted by the Subcommittee. 


The Report is entitled: “BicNess AND CONCENTRATION OF Eco- 


NOMIC PoweR—A Case Stupy or GENERAL Motors CorporATION.” 
Public hearings were held from November 8 through December 9, 
1955. 


The staff report was prepared under the direction of Joseph W. 


Burns, Chief Counsel and Staff Director, who simultaneously with its 
publication announced his resignation, to return to his law firm. 





In commenting on the report, Senator O’Mahoney said: 


“It is one of the most searching and objective staff reports 
ever submitted in my experience to a Senate Committee. It will 
be of interest not only to the members of the Judiciary Committee, 
but to business leaders in every part of the country. 

“I should emphasize that the study of General Motors was 
not undertaken as a prosecution under the antitrust laws but as 
a ‘case study,’ as it is entitled, of the largest manufacturing cor- 
poration in the world and the effect of its operations on economic 
freedom. 

“The report analyses General Motors’ operations in wholesale 
and retail car financing, new car distribution through franchise 
dealers, automotive parts, motor buses, diesel locomotives, and 
off-the-highway earth-moving machinery. 

“Having noted that the highly concentrated ownership of 
General Motors stock, with 15 major stockholders owning one- 
third of the entire outstanding common stock of the corporation 
and no other stockholder owning as much as 1% of the out- 
standing stock, the staff report broadly intimates that the time 
has come to consider at least the limitation of any further expan- 
sion of the corporation into other industries. 

“The chief suggestions of the report may be summarized as 
follows: 


“1. Through the General Motors Acceptance Corporation, 
its wholly-owned financing subsidiary with deposits in 
the banks of 157 leading cities, General Motors has used 
its financial power to obtain advantages over competitors 
in the sale of automobiles, buses and diesel locomotives 
This financial strength has given it a marked advantage 
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over existing and potential competitors. The divestiture 
of this financing affiliate will not be to the detriment of 
the national economy but may strengthen competition. 


“2. With General Motors producing in excess of 80% of the 
total buses in the country, the report indicates that the 
time may have come to institute action to restore com- 
petition in this industry. 


“3. The expansion of General Motors in the distribution of 
wholesale parts is endangering the existence of thousands 
of independent wholesalers and jobbers without any ap- 
parent benefits to distribution or to the economy, but 
with great disadvantage to hundreds of communities and 
thousands of employees. 


“4. The evidence before the Subcommittee makes it clear 
that the General Motors franchise with. its dealers has 
been the device by which dealers have been deprived of 
independent decision over their own investment and their 
own business. Dealer relationship will never be upon a 
basis of economic independence until the contract be- 
tween the manufacturer and the dealer is by law made 
enforceable in court.” 


The staff report stated that its study “leads to the conclusion that 
the structure and the financial strength of the corporaion increased 
the certainty of success in any new field the corporation entered.” The 
report referred to “extremely high profits” as one of General Motors’ 
most striking characteristics. Last year, after taxes and provisions for 
bonuses, General Motors’ profits equalled about 31% of its net worth, 
compared to a rate of return of about 12% for American manufac- 
turing firms as a whole for the same period. Yet, the report noted, 
“the company apparently believes that despite these profits, price re- 
duction on its products beyond those already made is not justified, 
either in the form of lower selling prices or upgrading of quality at 
existing prices.” 

The report, referring to General Motors’ contention that efficiency 
of any of its car divisions would be impaired if it were separated from 
the company, stated that the company “failed to make clear” why 
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Chevrolet, for example, if operated independently, “would not be in 
sufficiently strong position from every standpoint to afford and obtain 
efficient and experienced management.” 

Mr. Burns’ resignation as Chief Counsel and Staff Director was 
accepted with regret by the Subcommittee. 

Mr. Burns took a leave of absence from his firm, Fulton, Walter 
& Halley, RCA Building, New York City, to assume his post on April 
5, 1955. He directed the launching of a comprehensive inquiry into 
the antitrust laws under the Chairmanship of Senator Harley M. 
Kilgore of West Virginia, who died on February 28, 1956. 

Donald P. McHugh was appointed as Chief Counsel and Staff 
Director of the Subcommittee. Since May 1955, Mr. McHugh has 
been serving as legal consultant to the Subcommittee, with the title 
of Assistant Counsel. 


The Sparkman Committee 


Small business attention was focused on hearings held by the Anti- 
trust Subcommittee of the Senate Judiciary Committee on anti-merger 
bills. 

Senator John Sparkman, Chairman, Senate Small Business Com- 
mittee, testified before the Committee in support of his own omnibus 
anti-merger bill, S. 3341, with the warning that “already the tide of 
mergers has produced a host of competitive evils in some industries, 
and, should it continue unchecked, it will also do so in other indus- 
tries. The result may well be that the vitality of our national economy 
will be weakened beyond remedy.” In pointing to an 80% increase 
in mining and manufacturing mergers in 1955 compared with 1954 
and the 250 bank mergers in 1955 contrasted with the 116 bank 
mergers in 1953, Senator Sparkman stated: “The most important 
substantive provision of S. 3341 . . . would draw within the purview 
of Section 7 monopolistic bank mergers that are carried out by asset 
acquisition. . . . There is no justification for allowing banks to avoid 
the prescriptions of Section 7 by use of the asset acquisition device.” 
Senator Sparkman also described other provisions of his measure 
including those which would 1) make Section 7 applicable where 
either the acquiring or the acquired corporation is in interstate com- 
merce, 2) provide for merging corporations to give Government 90- 
days advance notice, and 3) require merging corporations to furnish 
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the Department of Justice and the Federal Trade Commission com- 
plete data concerning the merger. Willful failure to comply with the 
notice and reporting requirements of S. 3341 is subject to a civil 
penalty of $5,000 for each day of delay. 

Discord developed over the proposed anti-merger legislation when 
it became known that the Treasury Department, the Federal Reserve 
Board, and the Comptroller of the Currency have proposed a bank 
merger bill which would give those banking agencies control over 
bank mergers instead of the Justice Department and the Federal Trade 
Commission. Assistant Attorney General Stanley N. Barnes, speaking 
for the Justice Department, termed the banking agencies’ bill “defi- 
cient” and one which “might seriously dissipate antitrust enforcement 
efforts.” Further attacking the “pale” antitrust standards of the 
Treasury-sponsored bill, Mr. Barnes said that it “does little, if any- 
thing, to insure competitive enterprise in banking. Any pretense that 
it does, seems to me hardly more than sham.” 

In a letter to the Subcommittee, Secretary of Commerce Sinclair 
Weeks threw fuel on the fire by criticizing the “advance notice” pro- 
visions of the bills under consideration as “too broad and inflexible.” 
In expressing solicitude for small business, Mr. Weeks said: “This 
drastic legislation would, we fear, inhibit many desirable mergers and 
would seriously impair the ability of smaller business firms with finan- 
cial difficulties to work out appropriate answers to solve such diffi- 
culties.” 

His opposition to the anti-merger measures placed the Secretary 
of Commerce in a position at odds with that taken by the Small 
Business Administration which endorsed the bills in principle and 
with the President’s Economic Report, issued last January, which 
stated that new laws were needed to combat mergers which “have 
become more numerous of late.” 


Legislation 


Four House Bitts PEerTAINniING To AUTOMOBILE INDUSTRY 
WERE OpposED BY THE JUSTICE DEPARTMENT 


In a statement before a Subcommittee of the House Interstate and 
Foreign Commerce Committee, Assistant Attorney General Stanley 
N. Barnes said that the Department saw no merit in H.R. 2688, de- 
signed to end auto “bootlegging,” H.R. 6544, to give franchised 
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dealers exclusive sales rights in a specific territory, H.R. 528 and H.R. 
765, striking at so-called “phantom freight” charges. Mr. Barnes 
stated the bill on bootlegging does not cut at the root of the practice, 
namely, factory sales pressure. The territorial security bill would 
“legalize a series of local monopolies,’ Mr. Barnes said. As for phan- 
tom freight, the antitrust chief held that since only General Motors 
and Ford have widely dispersed assembly plants, the smaller manu- 
facturers would be placed at a price disadvantage if they had to absorb 
part of the transportation cost. 


Goop FaitH AS DEFENSE IN Price DISCRIMINATION 


Opposition TO HouSE BILL TO OVERTURN “GOOD FAITH” AS A 
PRICE DISCRIMINATION DEFENSE was voiced by Assistant Attorney Gen- 
eral Stanley N. Barnes and Federal Trade Commission Chairman John 
W. Gwynne in testimony before a House Judiciary Subcommittee. 
Mr. Barnes stated that the Supreme Court’s 1951 decision upholding 
“good faith” as a defense in Clayton Act price discrimination cases 
“has not adversely affected the enforcement” of the Clayton Act. Mr. 
Gwynne said “the proponents of this bill are barking up the wrong 
tree.” 

FTC Commissioner William C. Kern supported the legislation. 
He argued that: “If price discrimination is to be allowed as a defen- 
sive tactic of large sellers . . . then I say that the law in its present 
form is promotive of monopoly.” 


SMALL BUSINESS SPOKESMEN URGED PASSAGE OF S. 11 in appear- 
ances before a Senate Antitrust Subcommittee. S. 11, together with 
its companion bill, H. R. 1840, which already has passed the House, 
aims to foreclose the defense of “good faith” in charges of price dis- 
crimination which tend to promote monopoly. Representatives of nine 
small business associations and farm groups emphasized the need for 
such legislation. Senator Russell B. Long stated that the “good faith’ 
defense “‘is like saying that a man on trial for perjury is allowed to 
defend himself on the grounds that he lied only because it was neces- 
sary to win the lawsuit.” 


SPEEDY SENATE ACTION ON RoBINSON-PATMAN AMENDMENT WAS 
URGED BY SENATOR JOHN SPARKMAN, Chairman of the Senate Small 
Business Committee. In noting that H.R. 1840 (originally H.R. 11) 
passed the House of Representatives by an overwhelming vote of 393 
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to 3, Senator Sparkman predicted that “the support which his Senate 
colleagues would give the bill would be equally as enthusiastic as that 
evidenced in the House action on the measure.” Senator Sparkman 
pointed out that the first day of the 84th Congress he had joined with 
29 other Senators in introducing S. 11, a companion bill to H. R. 
1840. He stated: “The adoption of the amendment proposed in 
H. R. 1840 or in S. 11 will bring the Robinson-Patman Act into full 
harmony with other provisions of the Clayton Act.” 

S. 11 and H. R. 1840 are designed to plug the loophole left in 
the Robinson-Patman Act by the Supreme Court in the Standard Oil 
of Indiana case which held that “good faith” is a complete defense 
against price discrimination charges, even though such discrimination 
were to substantially lessen competition or tend to create a monopoly. 

In strongly advocating passage of the amendment, Senator Spark- 
man gave among his reasons that: “In the hierarchy of unfair trade 
practices injurious to small business, that of price discrimination ranks 
as the most destructive. This is because price concessions critically 
affect the margin between the acquisition cost and the selling price of 
an article, the competitive area in which small business traditionally 
finds its greatest opportunity to demonstrate efficiency. . . . Certainly, 
there can be no reasonable chance for the survival of small firms en- 
gaged in a competitive struggle where they must pay a higher price 
for their supplies than do their larger competitors. The handicap of 
subsidizing the price concessions enjoyed by their larger competitors 
is much too great for even the most efficient small firms to overcome.” 


Bar Association Activities 


UNIVERSITY OF WISCONSIN AND WISCONSIN 
Bar ASSOCIATION 


The Second Annual House Counsel Institute will be presented at 
the University of Wisconsin at Madison on July 23, 24 and 25 by the 
University of Wisconsin Extension Division & Law School and the 
Wisconsin Bar Association House Counsel Committee. The third and 
fourth sessions will consider International Trade and Investment in- 
cluding related antitrust questions and trade regulations. 
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Book Review 


Newman, P. C., Pustic Controu oF Business: AN INTERNATIONAL 
Approacu, Frederick Praeger, New York (1956), Pp. 501, $14 


This is an extremely interesting collection of materials and cases 
in the fields of competition and monopoly, with introductions and 
explanatory matter by the author, who has previously worked for the 
United States Government and was briefly an expert witness and con- 
sultant to a Congressional Committee in the field of antitrust policy. 

The present volume differs from any other we have seen in the 
field because of the completeness of its coverage and the excellence of 
its organization. It contains the antitrust laws of the United States 
and all other leading countries, international commodity agreements, 
the actual texts of cartel agreements, military government orders, and 
international proposals to deal with the monopoly problem. It also 
has almost two dozen of the most important court decisions in the 
field of antitrust from early English cases to the Investment Bankers 
Case of 1954, chronologically and topically arranged and skillfully 
edited. Examples of consent decrees and cease and desist orders are 
also given and one wonders how all of this was fitted between two 
covers even using small print and narrow margins. 

It will give anyone who takes the time and trouble to work through 
it an excellent introduction to the monopoly problem on a worldwide 
basis. The practicing lawyer will want this for his library and the 
teacher will do well to add it to his kit of tools. 

It is interesting to compare the American antitrust laws with those 
prevailing in other important industrial countries. Some, like Germany 
and Japan, have never prohibited monopoly and even made cartelliza- 
tion in some industries compulsory. Others, like the Scandinavian 
countries, require the registration of all market control agreements 
and negotiate out objectionable clauses. Canada had an antitrust law 
before the United States but waited for quite some time to enforce it. 
The Weimar Republic in 1923 passed a law against the abuse of eco- 
nomic power (to my knowledge available here in English for the 
first time) but it soon became a dead letter. 
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Jerre S. Williams, THe Supreme Court Speaks, University of Texas 
Press, Austin, Texas (1956), Pp. 484, $5.95. 


REporT TO GOVERNOR BY THE ATTORNEY GENERAL ON THE GASO- 
LINE Price INVESTIGATION, STATE OF MICHIGAN, Lansing, Michi- 
gan (1955-6), Pp. 265, free from Atty. Gen. T. K. Kavanagh. 


Notes 
MERGERS 


Concentration in automobile parts field was increased by decision 
of two large producers to merge. Sheller Manufacturing Corporation 
with 1955 sales of $55,593,000 and Standard Products Company with 
sales for the nine months ended March 31 of $27,407,000 will soon 
place the merger proposal before their stockholders. This develop- 
ment in the auto parts business follows by a few weeks the decision 
of two other parts manufacturers to discontinue the production of 
parts for the stated reason that auto manufacturers themselves are 
producing a greatly increased percentage of their own parts. 

Corporate mergers reached peak total of 846 in 1955, according 
to a final tabulation released by the Federal Trade Commission which 
has kept count of mergers since 1951. The 846 mergers consummated 
last year compare with 617 in 1954, 793 in 1953, 822 in 1952, and 
703 in 1951. One-third of the mergers in manufacturing and mining 
in 1955 were by acquiring companies whose assets were at least $50 
million while 37 percent were by acquiring concerns with assets from 
$10 to $50 million. The 1955 merger rate confirms the often-stated 
impression of the Senate Small Business Committee that industrial 
concentration is proceeding at an accelerated pace. 


ANTI-Monopo._y COMMITTEE CREATED 


Independent auto parts manufacturers organized to combat mo- 
nopoly trend. A newly formed “Anti-Monopoly Committee of the 
Automotive Service Industry” hopes to slow down the “campaigns 
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of coercion, unfair advertising and out-right threats” allegedly con- 
ducted by the Big Three car manufacturers and rubber and oil sup- 
pliers. Ira Saks, executive director of the independent group, said: 
‘“‘We want to open up the franchised car dealers as a customer of the 
independent parts manufacturers. It is our objective to get back the 
more than $2 billion yearly business (they) have taken from us by 
coercion.” Prior to World War II, wholesalers did 60% of the parts 
and accessories business and auto manufacturers 30%. Today, the 
car manufacturers enjoy 50% of the parts and accessories sales while 
the wholesalers’ share has dropped to 30%. 


ANTITRUST BUDGET 


The House Appropriations Committee has approved $4,265,000 
for the Department of Justice’s fiscal 1957 antitrust budget. Included 
was $681,290 to be used by the Department in checking activities of 
the Interstate Oil Compact Commission. 


Errort TO ENp GASOLINE Pric—e War IN New JERSEY MADE BY 
Esso STANDARD Or, CoMPANY 


The largest oil marketer announced that effective April 30, the 
minimum price at which its 2,000 New Jersey service-station dealers 
can sell Esso “regular” is 25.9 cents. The fair trade price of “pre- 
mium” Esso was set at 28.9 cents. Senator Hubert H. Humphrey, 
whose Small Business Committee Subcommittee on Retailing, Distri- 
bution, and Fair Trade Practices has held extensive hearings on the 
causes of gasoline price wars, stated: “Esso has taken the lead in a 
laudable effort to end the reign of price chaos which has brought grief 
and bankruptcy to hundreds of service-station operators throughout 
New Jersey.” 

Referring to his Subcommittee’s hearings, Senator Humphrey 
added: “These . . . demonstrated to my satisfaction that the major 
oil companies operating in New Jersey can bring these predatory and 
ruinous price wars to an abrupt halt if they want to hard enough. My 
Subcommittee is going to keep a very close watch on the reaction of 
the other major gasoline marketers in New Jersey to the olive branch 
offered by Esso.” 

Most major oil companies quickly accepted Esso’s peace offering 
to end price wars in New Jersey by following Esso’s lead in setting 
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fair trade gasoline prices within a week after Esso had placed in 
effect its fair trade prices for both regular and premium grades of 
gasoline. Prospects looked good for a cease fire in the 6-year price 
war which disrupted the New Jersey market and brought bankruptcy 
to hundreds of small service station operators. 

As the Standard Oil Company of California also raised its prices 
in line with the new fair trade prices of other major marketers in New 
Jersey, B. W. Pickard, Calso president, called for “statesmanship” in 
gasoline marketing at a meeting of the Pennsylvania Petroleum Asso- 
ciation. He told jobbers and distributors that: ‘Major suppliers can 
hardly be expected to applaud those marketers whose operations serve 
principally to create disruption, confusion and distress in the market, 
so that none can attain a reasonable profit, and pressure mounts for 
legislation that would hamper and penalize everyone.” 

It was the price cutting of Calso in 1950 that started the price 
wars in New Jersey, according to witnesses who testified at the hear- 
ings held on the situation in New Jersey by the Senate Small Business 
Committee’s Subcommittee on Retailing, Distribution, and Fair Trade 
Practices in December of 1955. 


Or INpustrY INVESTIGATION 


Rep. James Roosevelt (D., Calif.) has asked the House to give 
the FTC $600,000 for a broad investigation of the oil industry. The 
Roosevelt Bill, a companion to one offered in the Senate two months 
ago by Hubert H. Humphrey, and John Sparkman, would authorize 
the FTC to conduct an 18-month probe of every phase of the oil 
industry. 


Farr TRADE 
Virginia 
Fair Trade in Virginia bowed to a state Supreme Court decision 

branding the 1938 price-fixing provisions of the fair trade act as being 

“completely and irreconcilably in conflict” with the state’s anti- 

monopoly law as amended in 1950. The Court added: “The anti- 

monopoly law in explicit terms condemns. . . the very things that the 

Fair Trade Act allows. There is no way to reconcile the provisions of 

the two laws. Both cannot stand . . . the earlier enactment must 

yield and the latter be given effect.” 
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Kentucky 


Fair Trade received a setback in Kentucky as Circuit Judge Stuart 
E. Lampe ruled in a price-cutting case brought by General Electric 
that the state’s 19-year-old fair trade statute was unconstitutional. 
Judge Lampe stated: “Free and unrestricted competition is as Ameri- 
can as the Boston Tea Party and as essential to our way of life as 
our rights to individual liberties.” Because of unsettling effects of the 
decision on established business practices, the Judge ordered the rul- 
ing held in abeyance pending a decision of appeal. 


New Mexico 


Fair Trade test case developed in New Mexico as the result of a 
suit filed by General Electric Co. against six retailers for an injunction 
to prevent the retailers from selling GE appliances below established 
fair trade prices. One of the retailers countermoved with a suit in 
the State District Court requesting a declaratory judgment on the 
constitutionality of New Mexico’s fair trade statute. At issue is the 
validity of the “non-signer” clause of the state law. 

Supreme Court ruled on fair trading by manufacturers-whole- 
salers. The Court’s decision stated that fair trade agreements between 
a manufacturer-wholesaler and its competing wholesalers are not im- 
munized from application of the Sherman Act by reason of the Miller- 
Tydings and McGuire Acts. First; the court found that McKesson 
and Robbins, a large drug manufacturer with 75 wholesale divisions, 
“competed at the same functional level with each of its 94 indepen- 
dent wholesalers.” Then, the court held that both the Miller-Tydings 
and McGuire Acts “expressly continue the prohibition of the Sherman 
Act against horizontal price-fixing by those in competition with each 
other at the same functional level.” 


Motion Picture EXHIBITORS 


The Justice Department replied to charges of motion picture exhib- 
itors in a 25-page statement submitted to the Senate Small Business 
Committee’s Subcommittee on Retailing, Distribution, and Fair Trade 
Practices, Senator Hubert H. Humphrey, Chairman. This compre- 
hensive report disputed the contention of small movie exhibitors made 
before the Subcommittee on March 21 and 22, 1956, that lax enforce- 
ment of the consent decrees in United States v. Paramount Pictures, 
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Inc., et al., by the Justice Department has failed to check the fixing 
of admission prices by distributors, the forcing of pictures on exhib- 
itors, and acquisitions of theatres by the divorced circuits. The reply 
of the Justice Department stated that the Paramount decrees resulted 
in the granting of equal opportunity to independent exhibitors and 
that this was the basic achievement of the decrees. 

More specifically, the report stated: ‘The important accomplish- 
ments of the Paramount case have been to give every exhibitor the 
same opportunity to license product as that enjoyed by his competitor 
and to create an open market for the distribution of pictures.” The 
report pointed out that in 1945, the five major film companies had 
interests in 17.5% of the country’s theatres while today, as the result 
of divorcement and divestiture of more than 1,200 theatres to inde- 
pendent exhibitors, the divorced circuits operate only 7.5% of the 
theatres. 

The Justice Department also asserted: 


“Because the ability of the formerly affiliated circuits to con- 
trol product arbitrarily has been eliminated, and because of the 
licensing injunctions contained in the Paramount judgments, in- 
dependent exhibitors competing against the circuits have been 
able to improve their runs, to shorten the clearances competitive 
theatres take over them, and for the first time to secure competi- 
tive opportunities to license product. . . 

“To sum up, the judgments entered in the Paramount case 
took away from the affiliated circuits the control over product 
which gave them monopoly power, created competition in ex- 
hibition by requiring, where competition had been eliminated 
by such circuits, the divestiture of theatres to reestablish compe- 
tition and by giving independent exhibitors the opportunity to 
compete for product on a par with their competitors, and enabled 
independents to remain in or go into the motion picture business 
with a fair competitive chance of being successful. . . .” 


Irwin STELZER Jorns Bont, Watkins, Jason & Co. Firm 


Irwin M. Stelzer, a staff editor of the ANTrrrust BuLLeETin, has 
joined the consulting firm of Boni, Watkins, Jason & Co., Inc., as 
senior consultant. Dr. Stelzer is also acting as consultant to the 
Brookings Institution on its study of the impact of the Robinson- 
Patman Act. 
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The report on “Competition in the Regulated Civil Aviation In- 
dustry” was made available by the Senate Small Business Committee 
as a Committee Print. The 228-page document, compiled by the 
Civil Aeronautics Board in reply to a 34-point questionnaire sent to 
CAB by the Committee in October, 1955, is available at the Com- 
mittee’s offices, Room 149, 131 Indiana Avenue, N. W., Washington 
25, D. C. In releasing the CAB report, Senator John Sparkman, 
Committee Chairman, stated: “I am pleased to note that the Board 
has made several decisions which have brought competition to air 
travelers in several important cities. The Small Business Committee 
of the Senate has long urged a greater weight to be placed upon com- 
petition and the right of entry in CAB determinations and these first 
steps are welcome. I personally hope that subsequent decisions will 
go even further in this direction, since it appears to me that the 
favored few ‘grandfather’ carriers are still being allowed to split up 
all of the greatly-increased revenue traffic on the Nation’s trunk 
routes.” 

This most recent study of air transportation represents the continu- 
ation of a series of hearings, reports, and publications in this field by 
the Senate Small Business Committee. The Committee held extensive 
hearings and issued reports on small and irregular airlines in both 1951 


and 1953. 


Letters to Editor 
Dear Mr. Zaidins: 


In the editorial in your last issue of the bulletin you see no reason 
for advance notice where there is an intra-corporate merger. While 
this may be true as far as Section 7 is concerned, your statement that 
all the reasons for such merger point to business expediency seems to 
go too far. In recent years such mergers have taken place which have 
resulted in preventing the imposition of criminal liability, on the theory, 
adopted by a number of courts, that the corporation has ceased to 
exist for all purposes. The avoidance of possible fines by this means 
is hardly a matter of business expedience—or is it. 


Sincerely yours, 


(Signed) Philip Marcus 
Wheaton, Maryland 
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